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In the Court of Appeals of the District of Columbia. 


No. 2712. 

James C. Billings, Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

Criminal, No. 29276. 

United States 
vs. 

Jame-s C. Hillings Otherwise Known as John C. Hii.lincs other- 
wise known as John Arthur. Otherwise Known as James W ilson 
Otherwise Known as < ionise Henry. Otherwise Known as Boston 
Jack. Otherwise Known as Charles Harrison. 

I nited States of America, 

District of Columbia, s-s: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, m the above-entitled cause, to wit: 

1 Indictment. 

Filed in Open Court October 80. 1918. 

In the Supreme Court of the District of Columbia, Holding a 
Criminal Term, October Term. A. D. 1918. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one .Tames C. Billings, otherwise known as John C. Billinas, 
otherwise known as John Arthur, otherwise known as James Wilson* 
otherwise known as George Henry, otherwise known as Boston Jack, 
otherwise known as Charles Harrison, and hereinafter in this indict¬ 
ment designated and called James C. Billings, late of the District 
aforesaid, on the sixteenth day of October, in the vear of our I ord 
one thousand nine hundred and thirteen, and at the District afore- 
1—2712a 
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said. by force and violence, and by sudden and stealthy seizure and 
.'Hatching, and against resistance. feloniously did steal, take and 
carrv wav. from and off the person of one ( harles A. Clements, then 
and there being. nine hundred and thirty-seven dollars and thirty- 
three cent" in money, of the value of nine hundred and thirty-seven 
dollars and thirty-three cent", of the money and property of the said 
Charles A. Clements: against the form of the statute in such case 
made and provided, and against the peace and government of the 
said 1 nited States. 


Second Count 


And the Grand Jurors aforesaid, upon their oath aforesaid, do 
further present: 

That the said Janie" C. Hillings, on the said sixteenth day 
2 of October, in tin* year of our Lord one thousand nine hun¬ 
dred and thirteen, and at the District aforesaid, hy force and 
violence, and hy "itdden and stealthy seizure and snatching, and 
against ro'istancc. felouioiislv did steal, take ami carry away, from 
and off the person of the mid Charles A. Clements, then and there 
being. nine hundred and thirty-seven dollars and thirty-three cents, 
in money, of the value of nine hundred and thirty-seven dollars and 
thirtv-three cents, of the money and property of the -aid 1 nited 
State" of America: against the form of tin statute in such case made 
and provided, and against the peace and government of the said 
Knifed States. 

CLARENCE IT WILSON. 

.\tfonnij of the I mtffl State# ni mul 

foi' the District f ola m hin. 

(Endorsed:) Criminal. No. *Jh.*27d. Cnited States vs. James C. 
Billings. Jnlm (\ Killing". Alias John Arthur. Alias James 

Wilson. Alias George Henry. Alias Boston Jack. Alias Charles Har¬ 
rison. Kohherv. Witnesses: Charles A. Clements. Thomas 0. 
Bowler. Jana 1 ' L. Skidmore. Huy E. Burlingame. M. P. A true 
hill: Sidney Ashbridge. foreman. 


3 Stipreme Court of the District of Columbia. 

Monday. December 1st. A. D. 1013. 

The Court resumes its session pursuant to adjournment, Mr. Chief 
Justice Clabaugh presiding. 

* sjc * * * * * 

Come as well the Attorney of the Cnited States, as the defendant 
in proper person, according to his recognizance, and by his attor¬ 
neys Peyton Gordon and M. E. O'Brien. Esquires: whereupon comes 
a jury of good and lawful men of the District of Columbia, to wit: 
Russell F. Underwood George L. Tarbell. Henry S. Moreland Louis 
L. Hayes. Joseph L. Kolh. Henry O. Gartner. George M. Slye. James 
F. Feddon. Harry T. Ilollock. Joseph A. OTIare. George F. Patter- 








JAMES C. BILLINGS VS. EXITED STATES OF AMERICA. 


3 


‘T 0 ?’ j Sa ® c IJerman who are sworn well and truly t<> try the issues 
joined herein: and thereupon the Attorney of the riiited States 
elects to stand upon the first count of the indictment in this case- 
whereupon the said jury, upon their oath say that the defendant is 
uuilty in manner and hum. as charged in the said first count of the 
indictment; and by direction of the Court the said jury sav the de¬ 
fendant is not guilty on the second count of said indictment: and 
thereupon the Court increases the amount of hail in this case to <even 
thousand five hundred —. in default of which said defendant is Com¬ 
mitted to 11 10 Washington Asylum and Jail: whereupon the said de¬ 
fendant enters into a rose*.gnizanee in the sum of twenty five hun¬ 
dred dollars with Samuel IF. Walker as surety, to appear before this 
ourt from day to day during the present and subsequent terms 
thereof to hear and receive the sentence of the Court to he pro¬ 
nounced. when required, and not to depart the Court without leave. 

4 Supreme Court of the District of Columbia. . 

Friday. December 10, 1013. 

Session resinned pursuant to adjournment. Mr. Chief Justice 
( labaugh presiding. 


Come as well the Attorney of the United States as the defendant in 
proper person according to his recognizance and by his Attorneys 
Messrs. M. E. O'Brien, John C. Egan and Peyton Cordon; where¬ 
upon the motion of defendant fora new trial fiied herein coming on 
to be heard, it is considered that said motion be, and it is hereby (Tver- 
ruled; whereupon it is demanded of the defendant what further he 
has to say why the sentence of the law should not be pronounced 
against him. and he says nothing, except as he has already said; 
whereupon it is considered by the Court that for his said offense the 
said defendant be imprisoned in the Penitentiary (as designated by 
the Attorney General of the United States) for the period <*f five (5) 
years to take effect from and including the date of arrival of said 
defendant at said Penitentiary: whereupon the defendant by his 
Attorneys in open Court notes an appeal to the Court of Appeals of 
the District of Columbia from the judgment of the Court in this case, 
and the Court fixes the amount of bond for costs on appeal at Fifty 
dollars ($50): whereupon the defendant by his Attorneys moves 
the Court to fix the amount of bail in this case, which motion is 
granted, and said bail is hereby fixed in the sum of Seven thousand, 
five hundred dollars ($*,o00) ; whereupon the defendant enters into 
a recognizance in the sum of Seven thousand, five hundred dollars 
($7,500) \uth The National Surety Company, as bis surety ap¬ 
proved by the Court, if the said defendant fail to forthwith 
5 surrender himself to the custody of the Marshal of this Dis¬ 
trict to be dealt with and proceeded against according to law 
in case the judgment appealed from shall be affirmed, or the appeal 
for any cause dismissed, or the judgment be reversed and a new trial 
ordered, or, if the said defendant depart the Court, without leave. 
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Memoranda. 


January f>. 1014.—Bond for costs .$50 with Samuel H. Walker as 
surety filed. 

Jainiarv lit. 1014.—Order extending time to submit bill of ex¬ 
ceptions to and including February 1014. and to file transcript of 
record to and including February *20. 1014. 

January MO. 1014 - Order extending time to settle bill of excep¬ 
tion- to and including February 10. 101 1. and to file transcript of 
record to and including March 10. 1014. 

February 1 r>. 101 1—Order extending time to settle bill of excep¬ 
tion^ to and including March *2. 1014. and to file transcript of record 

to and including March 20. 1014. 

March 2. 101 !. —Order extending time to settle bill of exceptions 
to and including March 10. 1014. and to file transcript of record to 
and inc hiding April 1. 101 4. 

p, March 1M. 1014.—Order extending time to settle bill of 

exceptions to and including March 2**. 1014. and to file tran¬ 
script of record to and including April 8. 1014. 

March 20. 101 1.—Order extending time to >ettle bill of exceptions 
to and including March 20. 1014. and to file transcript of record to 


and including April 15. 1014. 

Marc h 20. 101 1.— Order extending time to settle bill of exceptions 
to and including March Ml. 1014. and to file transcript- of record to 

and including April 20. 1014. . 

"March Ml. 1014. Order extending time to settle bill of exceptions 
t f> and including April 0. 1014. and to file transcript of record to and 
including May 1. 1014. 

\pril 0. 1014.—Order extending time to settle bill of exceptions 
to and including April 15. 1014. Case continued to April Term 


\pri1 1". 1014.—Order extending time to settle bill of exceptions 
to and including April 22. 1014. and to file transcript of record to 

and including May l->. 1014. . 

\pril 22. 1014.—Order extending time to settle bill of exceptions 

to”and including May 8. 1014. and to file transcript of rec- 

7 ord to and including June 1. 1014. 


Supreme Court of the District of Columbia. 

Friday. May 8th. A. D. 1014. 

The Court resumes if- session pursuant to adjournment. Mr. 
Justice Could presiding. 

******* 

Now comes the defendant by bis attorneys M. E. O'Brien and 
Pevton Cordon Esquires and prays the Court to sign and make a 
part of the record bis bill of exceptions taken during the trial of this 
case and submitted to the Court on January 28th. 1014. which is ac¬ 
cordingly done nunc pro tunc. 


A 
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Memorandum. 

,^ Mav , - r> ' T Time t0 file transcript of record further extended 

‘to and including June 15. 1914. 


Assignment of Errors. 

Filed June 10. 1914. 

******* 

1. The court erred in permitting the Assistant United States At- 
tornev to make improper remarks in his opening statement 

I he court erred in permitting the Assistant United States At¬ 
torney in Ins opening statement to intimate that the accused had a 
criminal record. 

3. The court erred in permitting the Assistant United States At¬ 
torney in ln> open i no; statement to say “the Detective said ‘You are 
Jack Arthur and it is no wonder that you deny your iden- 

<S 1 j ! ( ‘ V onr< e TT^- aftor objection was made to a portion 

o ic Assistant I nited States Attorney's opening statement 
in saying: ‘Counsel cannot make his opening statement if he is in¬ 
terrupted all the time. 

5. The court erred in permitting the Assistant United States \U 
torney to tell in his opening statement what the Detective had said 

to the prisoner, although at that time the prisoner denied his guilt 
to said Detective. * 

6. The court erred in refusing to withdraw juror and continue the 
ca=e on account of the improper remarks of the Assistant United 
Mates .Attorney in his opening statement. 

7. The court erred in refusing to exclude the jury while he heard 

arguments and evidence on the admissibility of statements alleged to 

have been made by the defendant to the witness Burlingame a De¬ 
tective. ’ 

ft. The court erred in allowing said Burlingame to testify that he 

had asked l ie defendant whether or not the defendant had ever 
been arrested. 

9 The court erred in allowing said Burlingame to testify to al- 
leged conversations with the defendant when it was admitted, the 
defendant had at all times denied his guilt to said witness and no 
fJ al , m ., of ? confession was made hv (he government or proof offered 
that the defendant had made a contradictory statement 

10. The court erred in admitting any of the testimony of said 

Burlingame with reference to his alleged conversations with the de- 
fendant. 

u f r 1,rt eTTOr * Elding that the conversations testified to 

d'f^d* j r in ^ ame ' vere v °hmtaiw admissions on the part of the 

12. The court erred in refusing to pass upon objections made on 
behalf of the defendant, at the time the objections were made 
Id. The court, erred when ruling upon an objection made 
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by tlie defendant to evidence of alleged conversations with 
the detective. Burlingame, in saying in the presence of the jury 
“That may or may not be. Mr. O'Brien 1 cannot undertake to com¬ 
ment on the testimony in that way. for I might differ with you, and 
then it would not Ik? fair to the defendant.'* 

14. The court erred in refusing to grant the motion of the de¬ 
fendant to direct a verdict of not guilty. 

15. The court erred in holding that there was sufficient evidence 
on which to submit the case to the jury. 

lft. The court erred in holding that it was not necessary to prove 
that the money alleged to have been stolen was the property of any 


person other than the defendant. 

17. The court erred in permitting the I nitod States Attorney to 
go outside tbc evidence and say the defendant had seen the complain¬ 
ing witness “in these banks.** 

18. The court erred in refusing to withdraw a juror and continue 
the case on account of this improper remark of the United States At- 
tornev although sustaining the claim that there was no evidence on 
which the remark could be based. 

10. The court erred in permitting the United States Attorney in 
his closing argument to say of the defendant: “And finally when ar- 
rested g/ve not his name or address, or at least not a proper address 
when there was no evidence in the case on that point. 

20. The court erred in refusing to withdraw a juror and continue 
the case on account of the last mentioned improper remark of the 
United States Attornev. 


21. The court erred in permitting the l nited States Attorney to 
argue that the defendant admitted he knew the men in the 
10 elevator with him at the time of the robbery, when there was 


no such evidence in the case. 

22. The court erred in saying when ruling upon the objection to 
the United Stato Attorney arguing outside of the evidence: “The 
jury can infer it from evidence in the case. A on do not mean to say 
it is not a legitimate inference. Tt is a matter for the jury to deter¬ 
mine. Mr. Wilson as 1 understand it. is arguing that there were two 
men and that he knew the two men who were with him. 

28. The court erred in failing to instruct the jury to disregard the 
improper remarks of the l nited States Attorney which were objected 
to on behalf of the defendant. 

PEYTON GORDON, 

MATTHEW E. O'BRTEN. 

Attorneys for Defendant . 


Memorandum . 


•Tune 10. 101 1.—Time to file transcript of record further extended 
to and including July 1. 1014. 
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Designation of Record. 
Filed June 10, 1914. 


The clerk will please make up a transcript of the record in the 
al ;°'' 0 c l 'v lt ed l ' auso for the appellant to file in the Court of Appeals 
° l 'hidict'inent C ° luml)la an,i intlu, le therein the following: 

2. Verdict. 

3. The Judgment. 

4. Noting of appeal in open court. 

5. Memorandum of bond for costs. 

11 k;ii' ) ,e '" ora ' K,a of ®"k» extending time for submission of 
ii lull of Exceptions. 

ception ^ emoran( ^ a extensions of time for settling Hill of Ex- 
or( j- 0nler of the Court making the Hill of Exceptions part of rec- 

Court^of".Appeals. CX,e " Si0 " ? " f tin, ° in file '—ri P t in 

10. Assignment of Errors. 

11. This designation. 

PEYTON GORDON 
MATTHEW E. O’BRIEN. 
Attorneys for the Defendant. 
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Supreme Court of the District of Columbia. 


1 nitei) States of America, 

District of Columbia . ss: 

I. John R. ^ oung, Clerk of the Supreme Court of the District of 
Colmiit.m, hereby certify the foregoing pages numbered from 1 to 11 
ooth inclusive, to he a true and correct transcript of the record ac¬ 
cording to directions of counsel herein tiled, copy of which is made 
par of this transcript, in cause No. 20270, Criminal, entitled United 
. totes \s. James C. Hillings, otherwise known as John C Hillings 
.Vo as the same remains upon the files and of record in said Court,' 
In testimony whereof, I hereunto subscribe niv name and affix the 

aiyMst r«f a,y * >» ti.i» 

rSeal Supreme Court of the District of Columbia,] 

JOTIX R. YOUNG, Clerk. 
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13 In the Supreme Court of the District of Columbia, Holding a 

Criminal Court. 

No. *29276, Criminal Docket. 

United States of America 
vs. 

James C. Billings. 

Bill of Exceptions. 

Be it remembered that in the Supreme Court of the District of Co¬ 
lumbia bolding a Criminal Term, the following papers were filed and 
proceedings bad in the above entitled case at the times hereinafter 
mentioned. 

On the Thirteenth day of October, A. D.. 1913, an indictment 
charging the defendant with robbery was filed in open court. 

On the first day of December. A. D.. 1913. the case was called for 
trial with Mr. Chief Justice Clabaugb presiding. Mr. Clarence R. 
Wilson. I . S. Attorney, and Mr. S. McComas llawken, his Assistant, 
representing the Government, and Mr. Peyton Gordon and Mr. 
Matthew K. O’Brien, representing the Defendant, 

Whereupon, after the impaneling and swearing of a jury, Mr. 
llawken made the opening statement for the Government in which 
he used expressions and made statements which were objected to by 
counsel for the Defendant and a consultation was held at the Bench 
during which counsel for Defendant stated that he objected to any 
remarks by Mr. llawken which would indicate in any manner to the 
Jury that the Defendant had a criminal record. The Court per¬ 
mitted Mr. llawken to continue, whereupon the following occurred: 

“Mr. Hawken: As I was stating, gentlemen of the jury, the de¬ 
fendant was first taken to No. 1 Precinct. He was asked who he 
was. He said he was a business man from Boston. Massachusetts; 
that he was a tourist: that he had just gotten into town that morn¬ 
ing. He was asked where he was stopping. W ell, he had 

14 not located anywhere yet. lie was then asked where his bag¬ 
gage or luggage was. “Well, he had not brought anything 

with him.” lie was then taken to Police Headquarters and the 
name that he gave when he was arrested was James C. Billings. 
After having been there at Police Headquarters for a short time a 
photograph was shown him and he was asked if that was not his 
photograph. He said, “No: that is not my photograph.” The de¬ 
tective said. “You certainly have a double, then; that certainly is 
your photograph.’’ 

Mr. Gordon: If your Honor please. 1 object to that. 

The Court: The objection is overruled. 

Mr. Gordon: I desire to note an exception. 

Mr. Hawken: The detective said “You are Jack Arthur.” 

Mr. Gordon: 1 desire to object again and to note another ex¬ 
ception. 
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The Court: Hie objection is overruled. You have the benefit of 

thTuhni? 1 ’ r" m ?' llCn y r - Ilawken is ‘''rough you can except to 

live ...n't ‘.‘"V" have an exception to all of it and it will 

.sa\c constant interruption. 

Mr. Haw ken; The detective said, “You are Jack Arthur mid it 
is no wonder that you deny your identity.” J 

n ,A'VT°-A' <lwire V’ 0l, ! at alon K u'lother line, lie is statin- 
to that. . Wr Stilk '' 1 " ,e defendant. I most seriously object 

I he Court: The Court cannot help how serious vou are The 
Couit at this moment will overrule your objection.' Now let the 
counsel finish his opening statement. This jury has been servimr 
for two months, and they know perfectly well that an opening stated 
inent amounts to nothing unless it is supported by proof °\\ hen 

of Hand if 'thr"(- l "T ,, ’ , ‘ l "-T f • V ° U < ' 1 " 1 a, ' sue ,he '"admissibility 
, u an<l !' , le Court agrees with you and rules it out. the ittrv will 

•now perfectly well that they have no testimonv before them of that 
intemipted nlT'the thne'"’ 1 ° 1,enhlg «*'*"'*" if >'« » “> be 

15 a photogra'ph'cd hto^ "‘"'l le "UXntmto jafe "l'ic w" 
detective Id I ’••Vv'm " 1 T t" h ‘‘" a , ,leto< ; tivp and the 

aTfa^ y ‘‘It^kc tl T " re h , Cro bobling the hag.” The defend! 
ant saw, I looks that way. but I will give them sever-.l 

T le de , ,C T t,Ve ask T' 1,i,n 10 «' ve bill! the names of the iieo- 

nn. IP "' epe "'" l ' .. hosai,k “"'cH, tliev might at lea-t have 

put the money at my disposal so that I could have kicked it back ” 

■7 vn,f 1 aS | e<1 i» Il0W °" K "? uld '• ,ake Vou to start some movement 
“Weir h g0t en .'f Way ,T one pals had gotten caught"’ 

A el1 ,’ 1 e , sn,,k » "°"bl have taken me just about three hour" to 
ba\e started some movement for bis benefit.” 1 

He was shown two photographs and he was told that certain infer- 
mation which the olhcers of tine /aw had led them to believe 11 lore 
were the (women who were with him in the elevator when the rnbberv 
ok place. lie said, ell, those are not the men that were with 
me, so you might as well back up on those men—.\lgero and Bern- 
stine—because if you do locate those men and arrest them vou mav 
ater get the real men who were with me and then vou see the situa¬ 
tion in winch you wall he ” He was then asked to state the names 
of the men who were with him and he said - “No T will not It 
now.” But he said. “Yon come and see me in a dav or o and I mav 
have some valuable information to give you ” ' " 

We will prove Hint be was then asked', “Well, do vou know these 
men who were with you well enough, or do you think vou know 
enough to believe that they will stick to vou?” Billina 
said, They both have pretty good reputations along that line but 
you come back in a day or so and see me.” The next dav he wn* 
visited again by the police sergeant and an attorney, Mr O’Brien 

the ° fficer .° f the la . w W* there and the defendant 
said, W ell. I have not any information whatsoever to give vou ” 

2_2712a h y 
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So if we prove all these facts, gentlemen of the jury, we will ask 
vou to return a verdict of guilty against the defendant. 

Mr. O’Brien: On account of the objections that have been made 
1 move that a juror he withdrawn ami that the case he con- 
10 tinned on account of the statement of the District Attorney 
that a picture of somebody was -hown to this man at Police 
Headquarters, and which he denied as being hi-, and because of the 
rest of the conversation which in no way beam upon this case. 

The CorKT: The motion is overruled and an exception is noted to 
the overruling of the motion. 

The following i- a statement <>t the substance ot all of the evidence 
submitted to tin* jurv at the trial in so far as the same has any bear¬ 
ing upon anv questions of law raised by the record in this case or by 
this hill of exceptions. 


117/,, 


r.v.'.v ,s* 


f<>r th> rnifrtJ Stntrs. 


Charles A. Clements. 

Direct examination. 

By Mr. Wilson: 

1 am a disbursing clerk in the Interior Department and make pay¬ 
ments at the Pen-ion (Mlice semi-monthly. 1 collect checks that 
have been received by Mr. (Jeorge W. Evans. Disbursing Clerk of the 
Interior Department. About one o clock on Octobei Pith. Alt. 
Evans gave me a number ot checks together with a depo-it to he 
made in the Treasury Department. The checks were to he collected 
from various hank- and al-o from the Treasury Department. After 
leaving the other I codected ;it the Second National Bank . 

$5.NO of which 1 put in an envelope and sealed it. I then went to 
the Perpetual Building A-sociation and made a payment in a per- 
sonal matter. Emin there I went to the Po>t Otlice Department and 
collected a nionev order of 65 cents. From there I went to Bell A: 
Company, hanker- on F Street where I cashed a check for $269.69. 
From there 1 went to the Treasury Department and cashed checks 
aggregating $:V20. 1 deposited at the Treasury Department the 

HO 1 had enclosed in the envelope at the Second National Bank, 
i then went to Riggs A; Company, hankers, and made a deposit. 
From Riggs A Company 1 went to the National Savings & Trust 
Company'on the corner of loth and New York Avenue and collected 
$60.69. From there 1 went to the \merican Security A* Trust 
Company and collected $10. I then went to the United States Trust 
Company in the Southern Building and collected $290. that being 
mv last collection. T put the money in an envelope and put 
17 the envelope in my pocket and returned to the office. (The 
witness then demonstrated the manner in which he put the 
envelope in his pocket.) 

I did not keep my coat buttoned. After the last collection I re¬ 
turned to my office by going down 15th Street to F. down F Street 
to 9th Street, and across the street diagonally to the basement en- 
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trance of the front, part of the building. 1 walked around to the 
elevator and together with a number of other persons waited for the 
elevator to come down. Before entering the elevator I noticed the 
Defendant looking out of the door which leads to the area wav of the 
I atent Office Building where there are coal vaults. The Defendant 
alter looking out of the door returned to the elevator. The elevator 
oaiue down and all of the persons waiting for it entered. The De¬ 
fendant was the first person to enter. ITe took his position at the 
entrance and the others had to pa- in behind him. 1 passed directlv 
Oehind him and took my position there. There were emht or nine 
people m the elevator. T told the elevator man. Thomas IT Bolder 
to stop at the second floor. The elevator did not stop at the first 

^ tt tJl ° defendant remaining where he was lie stepped 

Oil He deliberately crowded me and moved towards the center and 
at the same time there was a man or men. possible two men. crowd¬ 
ing me in the hack. The defendant who was in front of me turned 
with a paper in his hand and held it up in front of me while the men 
were jostling me from behind. The defendant held a newspaper in 
his hand. (The witness demonstrated the manner in which tlie de¬ 
fendant held the newspaper.) 

Instead of stepping off he was crowding me. He stepped off of 
the elevator and immediately T stepped off and at the same time I put 
my hand in my pocket and discovered my loss. The other parties 
passed on behind me. The defendant -darted down the steps and as 
soon as I discovered my loss I went for him. 1 discovered mv loss 
almost instantly after stepping from the elevator. When T entered 
the elevator T carelesslv felt for mv envelope. I had the habit, in 
going along the street of putting my hand just carelesslv to mv pocket 
to see if it was there. The defendant started down tiie steps, 
lo I discovered my loss and immediately went for him. I 
stopped him and accused him of taking the envelope from 
my pocket, ITe looked at me and he said: "Why you are wrong; 
you are making a serious mistake; you are crazv.” T said: “No, I 
have not. You have placed me in'a terrible position. You have 
got m\ envelope and T want it.” \\ ith that the defendant started 
to run down stairs. Tie ran down to the first floor out into the court- 

b * followed him. He turned immediatelv and went down to 
the basement. Tie .passed me and T tried to hol’d on to him. and he 
forced his way through. He went into the courtvard possibly thirtv 
feet. When he came back into the building he passed the elevator 
As he passed the elevator he said vou had better stop and look in the 
elevator for that envelope. TTe didn’t stop hut kept on going. TTe 
went down to the basement and around into the Oth Street hall I 
stopped him there and accused him again. He said he didn’t know 
what T was talking about, that he didn’t have mv envelope nor my 
money. He pulled his coat open and wanted me to search him and 
at the same time he took a pocket-book from his pocket and dis¬ 
played the contents. T told him that was not it and that T wanted 
my money and wanted my envelope that he took from me. At the 
same time I saw a gentleman coming along the Oth street hall from 
the G Street entrance, Mr. .Tames Skidmore, a Patent Attornev. I 
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called to him to help me. The defendant then turned and ran He 
mn upstair? to the first floor and out the Oth street door. Mr. Skid¬ 
more followed him as far as the landing of the stairs going up. He 
came around to the 0th street entrance as far as the landing of the 
stair? I said: “Come on. .limmv. 1 want you to help me.’’ lie ran 
up stairs and out the Oth street door, down the high steps there on 
0th street and across to Oth and V Streets. When he got to Oth and 
F Streets he ran into Williams’ Drug Store. He went into the F 
Street, side and came out the Oth Street >idc door and went diagonally 
aero-- to the Southeast corner where there was a policeman stationed. 
Before he got very far out into the street he turned and ran hack to 
the drug store door where T stopped him. T held on to him and 
(•ailed for the policeman. T accused him again. The police- 
10 man came up and wanted to know what the trouble was. I 
told him this man had rohhed me. He told the officer that 
T didn’t know what 1 was talking about and that if he would go 
with him he could go up the street where he could be identified. 
The officer m<'gc-tc<! that we go to the 12th Street Police Station 
which we did. Tie was searched down there but there was nothing 
found on him that 1 could identify. T preferred charges against 
him and he was taken from there over to the Detective Bureau. 
While in the cnstodv of the police he was turning his head and look¬ 
ing back. 

Cross-examination. 


By Mr. Gordon: 

T first saw the defendant in the basement of the Patent Office near 
the elevator waiting for the elevator the same as the rest of us were. 
He left the elevator and looked out into the areawav. I thought he 
was looking for a urinal and was about to tell him where he could 
find one but supposed that be knew tbe building as well as T did .and 
paid no more attention to it. TTe went probably six or eight feet 
from the elevator. 1 noticed the defendant in front of me in the 
elevator. There was nothing unusual about that until the elevator 
stopped. T could not tell the number of persons in the elevator, pos¬ 
sible <ix or seven nr nine. The elevator was at least six feet square. 
T did not notice where the other people in the elevator were except 
the defendant. T could not recall anybody else in the elevator. The 
elevator was fairly well crowded. When the elevator started the de¬ 
fendant was standing in front of me with his back to me and he 
stood in that position until the elevator stopped. TTis manner was 
considerablv more than that of a person stepping aside to let another 
person pass. Tf he had remained where he was T could have passed 
but he didn’t do that. He stepped this way and turned this paper 
in his hand towards my face while these people in the rear were 
jostling me like one man was in a hum* to get out this side and 
another from the other side at the same time. T felt for my money 

immediatelv upon stepping into the elevator. 

Q “Why did you not feel for it when you got out of the 

op elevator? A. Because T did not have the opportunity . 

Q. Didn’t you have this in your mind from the time you 
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got into (lie elevator, that somebody was acting peculiarly on the 

not nn* r ;| fr ° m " P !""° ■ V °" ft0t on it? A ' No > sir i the action was 
not. until we came to a stop. 

?; J 1 ’, 1 '/. 1 "! cre ' vns no .t anything wrong with the conduct of any- 
l»d> on the elevator until it came to a stop? A. Until it came to'a 

\ ' Yes 'sir 1,10 firS *' pe, ' uliaritv that you noticed of anything? 

The defendant stepped of!' the elevator in front of me The other 
persons that were jostling me stepped off after I did and passed out 
through the other entrance. The defendant had started down .fairs 
when I missed mv envelope. T called to him to stop and he stopped 
nhen 1 got up to lum He was not running then. Tie was going 
down the steps but he had a few feet ahead of me. ^ 

Q W as he out of your sight at any time? A. Not a minute. 

h mu" • "' h . pn soar, 'hed at the station had *147 on his per- 
son. I hat was in his wallet, and was mostly in small hill* There 
were some people left on the elevator when T not off,—two others 

a l en J he c ^ on<a , nt nl y * Nobody came in contact with the 

defendant from that time until lie was searched at the station. 

Redirect examination. 

By Mr. Wilson: 

I had $933.33 m cash and a cheek for $15 in the envelope I 
missed it instantly after the elevator stopped. The pushing lasted 
a few seconds. v h 


21 Thomas Bohler. 

Direct examination. 

By Mr. Wilson : 

T am employed to run the elevator in the United States Patent 
OHice i Know Mr. Clements. Was running the elevator on October 
lbtli between two and three o’clock in the afternoon. Mr. Clem¬ 
ents and several other gentlemen got on the elevator He "ot off it 
the second door T noticed a man in front of him and one behind 
jostling him. My attention was attracted because the iVflino- m, 
unusual. T was not jostled myself. ^ 

Witness identified the defendant as one of the men on the elevator. 

•Tames L. Skidmore. 

Direct examination. 

By Mr. Wilson: 

I am a patent attorney and have known Mr. Clements for many 
years. I remember seeing him on October 16th On my way 
to the Patent Office I mt Mr. Clements in the basement floor'of the 
9th street hall. I noticed he was following a man at the time He 
grabbed me by the shoulder and said: “Follow me. I want you.’' 
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They were starting to walk rapidly toward the stairway leading up 
to the first floor. I followed and when 1 arrived at the stairway the 
man that was leading Mr. Clements was at the head of the stairway 
and Mr. Clement,- about midway. I looked up and this man said: 
“Here, you -top there. You wait there. He wa/ved at me and I 
waited at the platform at the bottom of the stairs about five minutes. 

The witness identified the defendant as the man Mr. Clements was 
following. 

22 Michael Flynn. 

Direct examination. 

By Mr. Wilson: 

T am a watchman in the Interior Department. I was on duty in 
the earlv afternoon of October 1 Oth last. T know Mr. Clements. 
T saw him about twenty minutes of three. Tie ran out from the ele¬ 
vator or the court. I couldn't -ay which, in the direction with the de¬ 
fendant. lie went down the step- and across 0th street. Mr. Clem¬ 
ents was about ten feet away from the defendant. T saw them until 
a crowd gathered at the drug store. Mr. Clements seemed to have 
gained on the defendant. They were pretty close together on the 
9th Street car track.—probably not over ten feet apart when they 
passed me. 

Homer H. Hartman. 

Direct examination. 

By Mr. Wtlson: 

T have been on the Police force about two and a half months and 
was on duty at 9th and F Streets Northwest on October 16th last 
between half past two and three o’clock in the afternoon and arrested 
the defendant. My attention was attracted to him by a commotion 
on the sidewalk on the northwest corner. T went over there and 
grabbed two men. Mr. Clements was one of them and Mr. Billings 
was the other. Mr. Clements said: “This man has robbed me.” 
The defendant pulled out a purse and said: “Here’s my purse; 
search me”, and T told him I would not search him and he wanted 
me to take him down to be identified. He didn't mention the place 
where be wanted to be identified. Mr. Clements and T started down 
the street with him and the defendant asked where T was taking 
him to be identified and T told him we would go to the Station 
House. The defendant said we had made a great mistake and re¬ 
peated it on one or more occasions. At the station he gave his name 
as .Tames C. Billings and his address as Boston. Massachusetts, but 
didn't give a street number. He was asked his occupation and gave 
it as a bookkeeper. 
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^ Guy E. Burlingame. 

Direct examination. 

By Mr. Haw ken : 

I am a Detective Sergeant and have been such for several years 
1 ."IS, T* 0n lhG ollce /oree between 18 and 19 years. On Octo- 

* l V we . nt to Station No. 1 and saw Mr. Billings. Where¬ 
upon (he following occurred: 

Q. 1*1(1 you have any conversation with him? A. I did. 

Q. tate to his Honor and the jury- 

Mr ; °’ B 1 r , iex 1 (interrupting): Before anything is said on that 

n errounk' 3,f m'lfo n \ th % ab t r Ce ° f the . jur >' " e ■* Permitted to 
iniurot.au this man as to whetlicr or not it was a voluntarv state- 

ment, and as to how it was to lie obtained 

of the jury?' Y °" ^ t0 a * k hi, “ those ^estions »* the absence 

■1 l » t^i^ 1! ? EX: ^ es ’, s * r ‘ There are some things that I think- 
ought to lie kept out of (he case. I know of no other wav to keen 

sence of the a jun-. ,Ve y ° Ur H0n0r pa * S Upon thi * T'estion in the all 

t -, li ' e /,’' l ! RT . : 1 s,l PPose you want to have a preliminarv examina- 
£du«n!ml? W t0 aSCerta " " hether or ,10t he ™ offered any 
Mr. O'Brien: Yes, sir. 

the’Jmy om for'S ^ * n ° thin « in thaL 1 (0 " Id not send 

Mr. () Bhiex .There are some other features of it. vour Honor. 

1 he Co i nr: Mm now want to know whether he held out anv in¬ 
ducement or made any offers to the defendant? 

-Mr 0 Brien : But there are some parts of the statement that refer 
in no wax whatever to the case on trial, and still they might be nrei- 
udicial. I think vour Honor ought to know the character of the 
statement and ought to know the manner in which thev were ob¬ 
tained before you pass upon the question as to whether dr not thev 
should be admitted. ' 

24 rhe Court: No. It might become a matter that the jurv 

must know. It might become a matter of evidence as to 
whether any confession had been obtained unfairly, and that would 
he a matter lor the jury to consider. I am not going to send the 
jury out and undertake to try the case over again. You will ee t 
your opportunity to make your objection when the statement comes 

uV’ ( ! HmKS Vt'i wl11 ^ to l,e allowe d an exception 
he Court: The motion is overruled and an exception noted 

S Mr.'d’Brien? J '° U "' am examine hi »' "«w 'on that 8^ 
By Mr. Gordon: 

., t ‘ ‘ hat * im ®> M . r - Buriingame, did you make anv statements to 

ssists? ““i'didSi 1 ~" M *• for h ™ * • *£* 
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Ry Mr. Hawken: 

(J. You may proceed with your statement now. Mr. Burlingame. 
A. I went into No. 1 station. 1 had been sent there to look at this 
man. I looked him over and I asked him what his name was. Tie 
said lib name was Janie.' C. Billings. I asked him where he lived 
and he replied Boston. I asked him for his street address, and he 
said Ik* didn't care to give that. I asked him what his business was. 
and he slid lie was simply a tourist. 1 asked him where he was stop¬ 
ping. and he s;tid lie hadn’t been here long enough to stop any¬ 
where: and then we went t<> headquarters. 

Q Wa* anything asked him with reference to a trunk or any 
baggage? A. I asked him if he had any baggage and lie said no, 
he had no baggage, and that he had not decided where he would 
stop? lie didn’t know how long he would remain here. 

lie was simply sightseeing, going through the office- and Govern¬ 
ment Buildings. We went a very few minutes after that to Police 
Headquarter- and went to the gallery. IIis picture was taken. 

Mr. O'Brien: That is not responsive to any question that has 
been asked: and 1 move that that lie stricken out. 

25 ’The Court: That what he stricken out? 

Mr. O’Brien: That the statement of the witness that they 
went to the gallery and had his picture taken. 

The Court: No: he did not say that, lie said his picture was 
taken. 

Mr. O’Brien: Well, then T misunderstood it. 

Bv the Court : 

Q. That is what you said. Mr. Burlingame, was it not? A. Yes, 


sir: I said his picture was taken. I might add- 

Mr. O’Brien: One moment, please. 

Mr. Hawken: I asked the witness to state the conversation that 
he had and he is stating it. 

The Witness: I would like to add one other question that I asked 
him in No. 1 Station before we went to Headquarters. I asked him 
if he had ever been arrested before, and he told me no. that it was 
his first trip. 

Mr. O’Brien: I move that that he stricken out; that would he im¬ 
material to the issues in this case, and so far there is not any inti- 

c. 

mation of any kind in the case that would justify any of this tes¬ 
timony. There is not anything that was said by the defendant that 
would indicate cither his guilt or his innocence. 

The Court: That may or may not he. Mr. O’Brien. 1 cannot un¬ 
dertake to comment on the testimony in that way. for if T did 1 
might differ with you. and then it would not he fair to the defend¬ 
ant. 1 do not care to express any opinion on the subject, though, 
so far as that is concerned. 

Mr. O’Brien: The officer has volunteered the statement that he 
asked the defendant whether or not he had ever been arrested before, 
and he said he had not. 
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The Court: Do you want that stricken out 

Mr. O Brien : Yes. 

Ihe Court: I cannot go piece-meal into a case. 

Mr. O Brien : Well, let it go for the time being. 

1 la 11 nL s> Aliei tiie picture was taken at Headquarters, a 
picture was handed me by one of the men in the gallery within two 
or three minutes after his picture had been taken. I showed 
-o this picture to .Mr. Hillings and 1 said, "Wlmt have von got to 

Stl11 say ,hal llave “ever been ar- 
lested before/ He didn t answer. 

Mr. O Biuen : Now they are going into a statement of other 
onenses. 

Mr. \\ ilso.n ; We are going into Ids denial of his identity 

-Mr. C.ounox. Here is the point we are getting at: There are eer- 

tuin tunes where they van uitrodnee the record' of a man charged 
with an ollense and before that time conies they are irvitm hv 
statements made by a police ollicer, to produce the fact that thi-mnan 

time 0 ’ laS " 0t M m<M<1 ' ' S " ,,mit """ t,ml is ‘tot proper at this 

The Court: I do not think your objection is well taken. If the 

comersatmns held with the defendant amount to nothing, there is no 
harm done, hut tl they can follow it up in any other wav and show 
the course ol conduct, it might lie proper: so. consequently l ean- 
not rule on testimony in piece-meal. 

Mr. Cordon : We note an exception. 

The Court: Yerv well. 

Bv Mr. IIawken: 

\ : Mr - l5 »>|in«ame, do not slate the character of the picture or 
anything relating to the picture, or if there was a record, do not refer 
to it. hut just testily as to the conversation you had with him with 
reference to this picture, 'i on say that he denied that it was his nic- 
nre. I* that correct ? A No, lie didn't deny that that was his 
picture, l ie denied m No. 1 Station that he had ever been arrested 
heiore, and when that picture was produced I held it up j„ f rorit of 

before?’ S U< ’ ° ' 0U 1USIst ,llat vou llavo never been arrested 

Q. Did he answer that question? A. lie then said that he leal 
no statement to make, and niv reply to him was_ 

Mr. IIawken: Never mind that. 

Mr. Gordon: Let us have it all. 

Ihe Court: Go on and state what your reply was. 

27 The Witness. My reply to that was that judging from 

the record indicated on that picture with the experience he 
had had. that he would not have any statement to make to me or to 
any other police officer, because he would know what it meant. 

The witness continued. 1 had a conversation with him half or 
three-quarters of an hour later at police headquarters in the Squad 
Boom. After that I had one or two conversations with him in Yo 
3—2712a 



18 


JAMES C. KILLINGS VS. EXITED STATES OF AMERICA. 


1 Precinct and later down at the jail. The first time I saw him at 
the jail was on the Monday after his arrest. 1 talked with him about 
the larceny of a thousand dollars in the Patent Ollice. He denied 
that ho had any part in it or knew anything of it. 1 talked to him 
particularly alone the line of who the men were working with him*. 
I told him that I wanted tin* name.' of the men working with him. 
He -aid lie would not give them. I lalkid along that line for some 
time and in a conversation he slid that he might have something to 
tell me a little later, to come down in a day <>r two. 1 saw him again 
in a day or two and the conversation was along the same lines. T 
impressed him that at that time he had apparently had no communi¬ 
cation with anybody else, that nobody had tried to do anything for 
him. and I said: •‘Jack, it look' like your friends have left you.*’ 
He said: “Yes. it does." I said: “It looks like they have left you to 
make out the best wav von can. lie said: “A es. it does. 


Whereupon the following occurred. 

Mr. (ioEnoN: | submit that those statements that he ha* made 
now renders any statement that the defendant has made, either bv 
wav of a eonfes.'ion <>r an admi'sion. as not voluntary, and I move 
that all this conversation that was had at that time, and that he 
has told about. i»e stricken out. and any that may be given him in 
connection with what was said at that conversation, or thereafter, 
be held inadmissible. 

g,S The Hoi i:t: I do not think this comes within the Pram 

cast*. It di'tinctlv said: “You had better tell." That mean* 
that it is better for you to tell. 

Motion t«> strike out is overruled and an exception noted. 

Mr. O’Phien: I wish to ask the witness a question at thi* time. 

The Coi rt : You may j'k the question. 

Py M r. ( fpRiEN : 


1^. Mr. Purlingamt. did you at any time, lie fore the statement 
just made, say to the defendant here that if he would tell you who 
tlu* other two men were that you would do what you could for him? 
A. No. sir. I did not. I told him ju*t the opposite. I told him 
in headquarter' that 1 couldn't make him any promise. 1 said: 
“You know a- well as 1 do that if 1 promised you I would do any¬ 
thing to help you, that would hi* lying to you. and I won't make you 
that promise." I said: “1 want to be fair to you. I want to know 
the names of the rest of the mob. but I cannot make you any prom¬ 
ise. and I am not going to. ' 

Q. You said you did want the names of the rest of them? A. 
I said. “1 want the names of the rest of the mob. 1 want the names 
of the rest of the men working with you." 

The witness continued, whereupon the following occurred: 

Py Mr. II aw ken: 

Q. State whether or not you told the defendant that anything he 
might tell you with reference to the crime would he used against 
him? A. The only time that I told him anything of that kind was 
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at the first talk T had at the headquarters in the gallery. It was 
hel ' | hetd the picture up before him and asked him‘if he .-(ill 

ie i m< , IKV ‘.''' ,,eo J' arrested. He said that he had no 
s. ement to make. I said. "Xo. I don't suppose vou have, because 
he experience you have hail, as indicated in vour record on this 

{ " c - <ll "' v that you know wliat it would mean if vou make 

a statement to me or to any other officer.” 

tion^ ^ °^j° (, t: that not responsive to the ques- 

1 he Cm nr : Remember that you brought that out Yourself. You 
s<‘o. gentlemen, that you have tried to swap horses in the middle of 
the stream, and that is not allowed. Both counsel have been under¬ 
taking to cross-examine. 

n JJ r ' °' Hr,kn ' : T 1111 »■" «l*ink so. 1 have not examined any wit- 

liJwke r, ° r TT T: Yf ' S: T V °" f ‘ xani i np<1 " ,0 ■"*-! Mr. Gordon did 

( . k '/ TTow e\ or. T want, only to put yon on your guard to avoid 

that, because he Court has to pass on the evidence, vou know and 
it makes it a little more difficult. ' 

Mr. TTawkkn: Will the stenographer now read amain the answer 
of the witness that he previously read. 

n hereupon the stenographer read from the record as follows) 
it ,, ™!> v, ' r *dion was along the same line. T impressed him 
that at that tune lie had apparentlv had no communication with 

\ , t,la l t "?, boflv ba ? M'od to do anvthing for him. and T 

satd. .Tack, it looks like vour friends have left you.’ He said. ‘Yes 

it. does T said. ‘Tt looks like thov have got the money and vou <mt 
^2.%^ • vo " to makc om ,ho he?t 
Bv Mr. Hawk ex : 

Q. N°w. you may continue. A. I said. “Now. Jack, suppose we 
vottld reverse this case; suppose you got the money and one of vour 
friends was arrested: how long would it take vou to get busy to get 
him some assistance? He thought a minute, and he said “T think 
about three hours would he all that would he ueeessarv for me to 
have to start some movement in his behalf.” He said “Thov 

back’’ t0 ea ' St ,he m0nev at ,IIV < l is P°sal so 1 could kick that 
,.P‘ Ctd you at any time at the jail show him any pictures? A. I 

Q. State what you said to him at the time and what he said to 
you with reference to the pictures that you showed him \ 

I showed him two pictures, and T told him. “Jack. T have 
information that these are the two men that were working 
h Vm y '".' information is pretty strong: in fact.” T said" 

One of lie pictures has been identified. T do not want you to tel' 
me the story about these men. but if my information is right,, you 
can .lust verify it. and in that wav nobody can accuse you of n-ivin<r 
vour friends away. I showed him these two pictures and called 
the names Al.giro and Bernstme. He looked at them and said that 
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lie knew both of tlie men ami he said. “Positively they are not the 
men that von want. 1 said. “Our identification is strong enough, 
and I am -ati.-lPd that we have information strong enough to go be¬ 
fore the grand jury and indict these two men with you." Tie said, 
‘•Don't do that : 1 will do you a favor. You have done me one or 
two. and 1 will do you a favor now. Ile said. “Pay otl of Algiro and 
Bert latino, became there may come a time, and probably will, that 
you will find <»ut who the right men are. and if you have these men 
indicted, von will have to back up on what you have done, because 
they arc not the men. 'N on can take it from me now that this is the 
truth, that if you indict Algiro and Rernstine. you have got two men 
that wore not there and know nothing about it. 

Q. Was anything said about your coming again and you might 
receive information from him with reference to who these men were? 
A. Yes. sir: 1 a-ked for fbe names of the men. and he said. “Xo; T 
cannot give you that vet. If von will come and see me a little later. 
T mav have something to tell you. T said. “Well, you have been 
left here four cm* five davs. and. according to your own statement, it 
would onlv take* you about three hours to get busy. Don’t you 
think that i- long enough for you to judge whether they have de¬ 
serted you or not 9 ’’ TTe -ays. “Well. T like to give everybody a 
chance. I will wait a dav or two longer. You come back to see me 
tomorrow or the n«*\t dav. and T will have something to tell you. 

Q. Did vou ask him bow well he knew the men that were with 
him? \. Yes: during that same conversation T asked him this: 
u .Taek. bow long have vou known these men? 

:\\ Mr. O'Brien: The witness has never said that the defend¬ 

ant admitted that there was anybody else with him. The 
witnc~- ha- -aid that the defendant stated that be had nothing to do 
with it. and that these other people were not with him. but this wit- 
ncs- has never vet -aid that tin* defendant was with - - at any time, 
and Mr. llawken is assuming something. 

Mr Hawkkn: If vour Honor please. I do not think T have as¬ 
sumed anything. 

(At the request of the Court, the stenographer then read the last 
preceding question as follows:) 

•MJ. lfid you a-k him how well be knew the men that were with 

him?” n , 

The Chert: 1 do not want to pass on the evidence at all: that 

i- for the jury. You may ask him what he said about the two men. 
Algiro and Rernstine. 

Mr. Hawkkn: Tie said that they were not the men. and that 

later- , , . . e . 

The Court: Now. Mr. llawken. do you not see that it is tor the 

jurv to say. as a matter of evidence, whether that meant an admis¬ 
sion. or whether it did not mean an admission, and that you are as¬ 
suming a thing which the jury may find different. 

Mr. TTawken. 1 am not insisting on that, but you referred to 
\lgiro and Bernstein. TTe was speaking of two other men at the 
time that he made this statement, as T understood it. 
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By Mr. I Taw ken: 

Q. Without my questioning you. Mr. Burlingame, state what he 
said to you ami what you said to him? A. During tins same con- 
a ion a told mo that it 1 would come hack tomorrow or the next 
day he might have something to toll me. He wanted to give his 
mends mi opportunity to help him if thev saw fit. T paid “Tack 
how long have you known these men? 1 ’ lie started to shake his 
head, and I said. “W ell. I won't ask you just that wav. T will ask 
you a little differently. How well do you think von know them’ 
llaxo you known them long enough and well enough to think that 
the\ will slick to you. or will they desert you?'’ TTis reply to 

" "lines” nl ' 1 * m ' P 11 V ° rv soo< ' , '°l nlta| ion along those 

32 Q Did you go hack again after that? A. Yes. sir- I 

made one more trip down there. 

n*'j" y°" ,von< l,1oro i, S ain "Itaf was said? A. Very little 
We talked about outside matters, lie had evidently heard some 

neas. and when I asked him if he had something to tell me said 
->o. not a thin". 

Mr O Bm ex : I move that that he stricken out. the statement that 
he had heard some news. 

The Cm ht: Yes: that part of the answer that he had evidently 
heard some new< will he stricken out. 

Bv Mr. FIawken: 

a \ T ^ d . a "> <’"e < o".ie in at or about the time that you were there? 

' . ip>'. sir; Mr O Brien came in on two different occasions when I 
was talking with him. 

Q. On this last occasion? A. Yes. sir. 

Q. Anybody else? A. A gentlemen that I learned later wa« 
named Egan, an attorney from Dayton. Ohio. 

Cross ■examination. 

By Mr. O’Brien: 

It was on Monday Hie first day. I had a conversation at the jail 
with the defendant that Mr. O’Brien and Mr. Egan came to see the 
defendant. It was not the second day. They came when I was in 
the front office with the defendant. I talked with him after thev 
arrived. The defendant at no time admitted that he had anything 
to do with the robbery. TFo positively denied it. ' ' 

M hereupon the following occurred: 

Mr. Gordon-: T again renew the motion that all that has been 
said by the witness after the question that was put to him. and to 
which 1 objected, he stricken out. 

The Court: The motion is overruled and an exception noted 
\\ hereupon the Ciovernment rested its case. 

qq mu ° V L dence . int ™<3uced on Behalf of the defendant. 

33 a Th / ^ ve ,P . he substance of all of the evidence intro¬ 
duced at the trial. 
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Whereupon the counsel for the defendant, moved that the Gov¬ 
ernment he required to elect upon which of the two counts in the 
indictment it would rely. The Government elected to stand upon 
the first count. 

W hereupon counsel for the defendant moved that the jury he in¬ 
truded to return a verdict of “Not Guiltv.” 

Whereupon the Court directed a verdict of “Not Guilty” on the 
second count of the indictment. 

Whereupon counsel for the defendant moved that the jury be di¬ 
rected to return a verdict of “Not Guiltv” on the first count of the 
indictment, on the ground that the Government had failed to prove 
its case and had not proved that the property taken was the property 
of any person other than that of the defendant, which motion was 
overruled and an exception noted. 

Whereupon Mr. llawken made the opening argument for the 
Government during which lie said: 

The envelope wa> taken from his pocket right there. We know 
that he had it in his pocket because he said lie felt for it as was his 
habit. It was taken right then and then* by one of these three men. 
It was either taken by this defendant, the one who put the paper 
under his eyes or by the man who was jostling from behind- who 
having seen him ( Mr. Clements) in these hanks, don't you see. and 
having seen where he put that money. 

Mr O'Mrikn: There is nothing in the evidence to show that this 
defendant saw this man in the hanks. 

The Court: There is no evidence that this defendant saw the man 
in the bank. 

Mr. O'Brien: 1 move that a juror he withdrawn and the case 
continued. 

The Court: The motion is overruled. There is not sufficient evi¬ 
dence upon which to base an argument of that kind. T don’t re¬ 
member any evidence in the case which undertakes to say that he 
saw him in the bank. 

24 Mr. O’Brtex: Will your Honor allow us an exception? 

Whereupon Mr. O'Brien made an argument for the de¬ 
fendant and was followed by Mr. Gordon who made the closing ar¬ 
gument for the defendant. 

Mr. Wilson made the closing argument for the Government dur¬ 
ing which he said: “Why. gentlemen. T have a fair imagination and 
T am sure that all of you or some of you have but T challenge you to 
stretch your imagination to its limit and think of yourself or of 
any other juror or of any innocent man that you know who being 
accused of the crime of robbery in a public elevator or in a public 
building would run down the stairs of that building after weakly 
saying: “T haven't got it. you have made a great mistake”, who 
would turn and run down stairs who would double into a doorwav 


were there was an apparent entry, who would dodge backward and 
forward, even facing your pursuer, who would run down the corri¬ 
dor your pursuer behind you. who would run across a public thor¬ 
oughfare. who would dart in and double around through one door¬ 
way of a drug store and dart out the other, and finally when arrested 
give not your own name or address, or at least not your proper ad¬ 
dress. 
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\\ hereupon the following occurred: 

Mi*; () Brien: There is no evidence in this case that this is not 
Mr. Billings’ own name or that it is not his address. I move that a 
juioi be withdrawn and that the case he continued on account of the 
improper remark of the District Attorney. 

-Mr. \\ ilson : He made contrary statements in that regard, may it 
please the ( ouit. lie first refused, to give his address and then he 
gave his address as Boston. Massachusetts, and refused to give the 
street number. That is the evidence in the ease. 

I Im Court: I do not recall any evidence tending to show that 
he did not give his name. The only evidence in the case shows 
that he refused to give his address. Therefore, you will not con- 
'ldci that remark of counsel and it must not weigh with you one 
way or the other. 1 will charge you in that respect so that you will 
not in any wist* consider what counsel has stated. The motion to 
withdraw a juror and continue the case is denied and an exception 
noted. 

Continuing his argument. Mr. Wilson said: If Burlingame 
had wanted to force a confession or had wanted to make up a 
confession, lie could have gone the whole cloth and could have tes¬ 
tified that this man confessed. But he did not do that. He doesn't 
pretend that tin* defendant said anything further than what I have 
indicated, that he refused to tell who the men were who were en¬ 
gaged on this job with him. He told him to conn' hack the next dav. 
and he might give him some information. Of course, he had in 
mind then the information and was withholding it. But the point 
is that lie knew the other two men. both the men. He said both men 
engaged with him on this work were- 


\\ hereupon the following occurred: 

Mr. O Brien There is no evidence here that he ever admitted to 
anvhodv that ‘‘Both men- 


Mr. W ilson : lie list'd the word “both.” 

Mr. OBrien: Mr. Burlingame testified that he said he would 
wait and give hi< friends an opportunity and that they had a good 
record along that line. Tie did not at any time or place admit that 
there was anybody in the elevator with liim. On the contrary, he 
maintained all the way through that he had nothing to do with this 
job. 

The Court: I do not understand that Mr. Wilson is saying any¬ 
thing hut that. Mr. Wilson is concluding from the evidence that 
fhtst must hax e been the men, that he could not have been referring 
to anybody else. ” 

Mr. O’Brien: Mr. Wilson's argument was that he refused to 
give the names of the two men with him. There is no evidence in 
the case that there were two men with him. 

The Court: The jury can infer it from the evidence in the case 
You do not mean to say that it is not a legitimate inference. It is 
a matter for the jury to determine. Mr. Wilson, as T understand it 
is arguing that there were two men and that he knew the two men 
who were with him. 

An exception was taken on behalf of the defendant. 

Whereupon the Court charged the jury. 
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Charyi to the Jury. 


Tin* (Vn'KT (Mr. Chief .1 ustiee Clabaugh) : Gentlemen of the jury, 
vou have heen told so many times what the position of every de¬ 
fendant is that comes on trial, that you know it as well as I do. 
Y<>u know that every man who i- brought to trial in a criminal court 
is presumed t «> In* innocent until la* has heen proved to Ik* guilty 
hevond a reasonable doiiht. \\ hat a reasonable doubt is has heen 
told you time after time and I shall not take up your time to further 
elaborate upon it. 

So in this case this defendant occupies the position ot every de¬ 
fendant in a court of law: that is. that he is innocent until he is 
proven guilty hevond a reasonable douht. 1 hat being so you start 
out in the case with that presumption in his favor. He is charged 
lien* with having robbed the prosecuting witness ot this money. 
You are entitled from all the testimony in the case to draw any rea¬ 
sonable inference from the facts that may impress you as being just 
and right. You are likewise burdened with this duty, because it is 
alwaysa burden for any jury, to decide upon the innocence or guilt 
of any individu.il. and you are to determine the guilt or innocence 
upon tin* evidence in the case. "N on are to draw any legitimate in¬ 
ference' that mav be drawn from the evidence in tin* case. These in¬ 
ferences are always the inferences which we draw, as individuals, 
from tin* ordinary use of language that we employ, the reasonable 
ami probable inferences that are drawn from that language. 1 here- 
fore. while in some instances you cannot find the facts ot 
oT either the guilt or innocence of any individual in the words. 

vou have the right to deduce from the testimony either the 
innocence or the guilt of the individual, provided those inferences 
in the case of guilt, lead you to the conclusion that beyond any rea¬ 
sonable doubt the partv is guilty. 1 only mention that because you 
must use all of the facts in the case and from all those facts and 
from all the surrounding circumstances that have been brought out 
in the evidence you are to pass upon the guilt or innocence of the 
defendant. Remembering that the defendant is always presumed to 
he innocent until he is proven guilty beyond a reasonable doubt, you 
are to apply that rule to tins cast* as you do in all cases, and it you 
find from thefacts in the case that he has been proved guilty beyond a 
reasonable douht. then he is guilty under the first count of this in¬ 
dictment. If you find that there is a reasonable douht about his 
guilt, then you will find that he is not guilty. 

You will not consider the second count of the indictment, because 
the Government has elected to try the defendant upon the first, count. 
Therefore if he is not guilty of the second count, it is for you to say 
whether or not he is guilty of the first count. 

Mr O’Brien: I would like to have your Honor charge the jury 
that in considering the case if upon any reasonable hypothesis the 
defendant could he innocent, that they are to give him the benefit of 

that. 
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The Court: That is true. If the hypothesis of his guilt or inno- 
lenee aie the same he would he entitled to he acquitted. Hut 
if in the hypothesis that you form of the ease von find that he 

guiltv ^ m ' ’° y0n< “ reason,,,,,e then >'<»»• should find him 

effect oVvr/:°r ; 1 i ln m,t ,<nmv if v ° iir n,,n °^ ^ ^ w w 

rp} L defendant not going upon the stand. 

J lie Court: (ientlemen. you are instructed that von are to draw 

toOkMiir.Ti v"' tl,C fm,M " K ‘ fail "« ot the defend..,., 
he Tel ' «'»>• inference .me wav the 

otl ei I he law gives him the right m go on the -land or not as he 

ma> desire, and no jury can undertake to draw anv inferences for 
him or against him it he does not go on the stand.' It is „ matter 
that you have nothing to do with whatsoever. Il is your duty to trv 
the case fiom the facts as they arc laid before yon. 
i on may take the ease, gentlemen. 

39 thereupon the ; i..n- retired and returned a verdict of 

“\ot CndlvC'onM'" " ' ,° n ' 1,0 fi''" 1 < ' r """ " f 1,10 indiclment. and 

*>ot uinltA on the second count. 

On the — day of December. A. !>.. 1913. the defendant filed a 
motion fora new trial. 

On the — day of December. 1913. after consideration hv the Pourt 
he .notion for a new trial wa- overruled and the defendant was sen- 

vears ° 111 penitentiary for the |.eriod of five 

A\ hereupon counsel for the defendant in open court gave notice of 
us intention to appeal to the Court of Appeals and asked the Pour 

to fix the penalty of a cost bond and a hail bond which was accord 
inch done, as shown hv the record. 

Each and all of the foregoing exceptions set out in this hill of ex- 

ofthe p'nT ,"f t ?- k0n !' V ,,)0 ,1 " fo " ,1a11 ' «"d noted on the minutes 
of the Point at the time it purports to have been taken in the fore¬ 
going statement of the proceedings of the trial, and each of said ex- 
eefittons was duly noted hv the Pour! upon its minutes at the time it 
"as taken and before the jury retired to consider as to its verdict 
The defendant requests the Court to sign and seal this, his hill'of 
exeepdotis. which is accordingly done this 8th dav of Mav \ D 

retired* 0 hf " e ' Same f ° r< ' e 811,1 a “ if ,loM ° before the jury had 

ASHLEY M. tlOPLl), Justice. 

Hon. Clarence R. Wilson, Attorney for the United States for the Dis- 
tnct of Columbia: 

Please take notice that on the oth day of February. 1914 «t. the 
opening of Court or as soon thereafter as counsel can he heard we 
will present to Mr. Chief Justice Clabaugh in Criminal Court 

4—2712a 
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40 No. 1 for settlement a hill of exception?* in the foregoing ease 
of which l»ill of exceptions the foregoing is a copy. 

PEYTON GORDON, 

MATTHEW K. O’BRIEN, 

Attorney* for Defendant. 


Service of copy of the 
tions in terred to therein 
1014. 


foregoing notice ami of the hill of excep- 
admiltcd this 27 day of January. A. D., 

CLARENCE R. WILSON. 

Attorn* '! for tin I nitid Stotts for 

the District of Dolnmloa. 


Kndor-cd on cover: District of Columbia Supreme Court. No. 
271 1 Janie- C. Billings, appellant, v-. I nited States of America. 
Court of Appeal-. District of Columbia. Filed .Tun- 2*>. 1014. 
Henry W. I lodges. (Jerk. 
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UNITED STATES OF AMERICA. 
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OF COLUMBIA. 
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Statement of the Case. 

This case was commenced in the Supreme Court of the 
District of Columbia by the filing of an indictment on the 
30th day of October, 1913, charging the appellant, 
hereafter called the defendant, with the crime of robbery, 
committed on the 16th day of October, 1913. The in¬ 
dictment is in two counts, each charging the same 
offense, but the first count laying the ownership of the 
money alleged to have been taken in one Charles A. 
Clements, while the second count alleged the ownership 
in the United States (Rec., pp. 1, 2). 

The case was called for trial before the late Mr. Chief 
Justice Clabaugh and a jury in said Supreme Court 
of the District of Columbia on the 1st day of December, 
1913 (Rec., p. 2). 
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The'Government through its attorney began the prose¬ 
cution by an opening statement in which, over the objec¬ 
tion of the defendant’s counsel, the prosecuting attorney 
was permitted to make statements alleged to have been 
made by a detective to the defendant at the time of his 
arrest, which indicated to the jury that the defendant had 
been guilty of other crimes (Rec., p. 8). The attorney 
for the Government in the opening statement said: 

“He (defendant) was taken to Police Head¬ 
quarters and the name he gave when he was ar¬ 
rested was James C. Billings. After having been 
at Police Headquarters for a short time a photo¬ 
graph was shown him (the defendant), and he was 
asked if that was not his photograph.’ He said, 
‘No; that is not my photograph.’ The detective 
said, ‘You certainly have a double then; that 
certainly is your photograph.’ ” 

At this point an objection was made by the counsel for 
the defendant. It was overruled by the court, and the 
attorney for the Government, continuing, said: 

“The detective said, ‘You are Jack Arthur.’ ” Again 
counsel for the defendant objected, and his objection was 
again overruled by the court and an exception taken on 
behalf of the defendant, after which the attorney for the 
Government said: 

“The detective said, ‘You are Jack Arthur, and it is 
no wonder that you deny your identity’ ” (Rec., pp. 
8-9). 

The defendant’s counsel again objected, but the court 
permitted the counsel for the Government to proceed 
to relate what the detective had said to the defnedant, 
saying: “Counsel can not make his opening statement 
if he is to be interiupted all the time” (Rec., p. 9). 

Counsel also said: “The defendant later admitted that 
that was a photograph of himself.” 

Counsel for the Government continued to relate state- 



ments made by the detective to the prisoner, among which 
were the following: “Well, it looks as though your Wends 
ha\e dumped you, and you are here holding the bag.” 

How long would it take you to start some movement if 

pT “ d °“ your p ‘ ls h “‘ 

1 he attorney for the Government also stated to the 
jury that photographs of other men were shown the de- 
endant with the statement by the detective that the 
officers of the law had information which led them to be- 
lieve that they were the pictures of the men who were 
( 'p th hlm ln the elevator when the robbery took place 

The attorney for the Government over the objection of 
he counsel lor the defendant was also permitted to say: 

e Wl11 prove that he w as asked, ‘Well, do you know 
these men who were with you well enough, or do you 

think you know them well enough to believe that they will 
stick to you?’ ” (Rec., p. 9). 

At the close of the opening statement of the Govern¬ 
ment s case, as detailed heretofore, the counsel’ for the de- 
endant moved that a juror be withdrawn and the case 
continued on account of the improper remarks of the at¬ 
torney for the Government, which motion was overruled 
and an exception noted (Rec., p. 10). 

1 he only material and admissible evidence offered to 
sustain the claims of the Government, briefly stated, is 
that the defendant, the complaining witness, and a number 
of other persons entered an elevator in the basement of 
the I atect Office Building, and that as they both left the 
elevator at the second floor, the complaining witness 
missed an envelope containing $933.33 in cash, and a 
check for $15; that he was jostled in the elevator as fie 
was about to leave it; that the defendant entered the 
elevator first and the complaining witness followed and 
stood directly behind him; that the defendant left the 
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elevator first and started down to the second floor of the 
building, walking; that the elevator had net stopped at 
the first floor; that the complaining witness missed his 
envelope as soon as he left the elevator, and accused the 
defendant of robbing him; that the defendant stopped, 
and said, “You have made a serious mistake;” that the 
defendant asked that he be searched and displayed 
his money; that failing in this he ran and tried to get 
away from his accuser; that he was never out of sight of 
the accuser till arrested; that no money of the description 
stolen was found on him when searched, he having 
but $147 in his possession; that he denied any part in the 
robbery, and that he gave his name as James C. Bil¬ 
lings, but refused to give any further address than 
Boston, Mass.; that there were seven or nine persons in the 
elevator, which is about six feet square, at the time, and 
that the other persons who were jostling the prosecuting 
witness left the elevator after he did and went out through 
the other entrance. No evidence was offered by the 
Government tending to show whose money it was that 
was stolen. There is in the record nowhere to be found 
any evidence of the ownership of the money alleged to be 
stolen. The evidence on the subject will be found on 
pages 10, 11, 12, and 13 of the record. 

Over the objection of the counsel for the defendant, the 
court permitted a detective to testify to alleged conversa¬ 
tions w T ith the appellant and overruled the motion of the 
counsel for the defendant that he be permitted to ex¬ 
amine the detective in the absence of the jury, as to the 
manner in which any alleged statement of the accused 
was adduced, to which ruling of theccurt the defendant, 
by his counsel, excepted (Rec., p. 15). 

The court ruled that the statement of the detective 
might be received, although it was urged by the de¬ 
fendant’s counsel that matters which had no bearing 
upon the case on trial, and which might be prejudicial 


r 




to the defendant would get before the jury if his ruling 
were adhered to. The court replied, “You will get your 
opportunity to make your objection when the statement 
comes out” (Rec., p. 15). 

The detective volunteered the statement that he had 
asked the delendant if he had ever been arrested before. 
Counsel for the defendant moved that the statement of 
the detective be stricken out on the ground that it was 
immaterial to the issues in the case and because there was 
no intimation of any kind in the case that would justify 
the asking of that question (Rec., p. 16). 

The court in overruling the motion to strike out the 
statement of the detective that he had asked the de¬ 
fendant if he had ever been arrested before, said: “That 
may or may not be, Mr. O'Brien, I can not undertake to 
comment on testimony in that way, for if I did I might 
differ with you, and then it would not be fair to the de¬ 
fendant. I dc not care to express any opinion on the sub¬ 
ject though, so far as that is concerned” (Rec., p. 16). 

Again the counsel for the defendant moved to strike 
out the objectionable statement that the defendant had 
been asked by the detective whether he had ever been 
arrested before, and the court said: “I can not go piece¬ 
meal into a case” (Rec., p. 17). 

Proceeding with his statement, the detective testified: 
“After the picture (of defendant) was taken at head¬ 
quarters, a picture was handed me by one of the men in 
the gallery within two or three minutes after his picture 
was taken. I showed this picture to Billings and I said, 
‘What have you got to say now? Do you still say that 
you have never been arrested before?' ” (Rec., p. 17). 

Again the defendant objected to this inadmissible 
testimony and was overruled. The court saying: “I do 
not think that your objection is well taken. If the 
conversations held with the defendant amount to nothing 
there is no harm done, but if they can follow it up in any 
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way and show a course of conduct, it might be proper; so, 
consequently, I can not rule on the testimony in piece¬ 
meal.’ ’ To which ruling of the court an exception was 
taken on behalf of the defendant (Rec., p. 17). 

After stating that the defendant had told him he had 
no statement to make, the detective was permitted 
to testify as follows: “My reply to that was, judging 
from the record indicated on that picture, with the 
experience he had had that he would not have any 
statement to make to me or to any other police officer, 
because he would know what it meant” (Rec., p. 17). 

Continuing, the detective testified: “I talked to him 
about the larceny of a thousand dollars in the Patent 
Office. He denied that he had any part in it or knew 
anything of it. . . .” “I impressed him that 

at that time, he had apparently had no communication 
with anybody else, that nobody had tried to do anything 
for him , and I said : ‘Jack, it looks like your friends have 
left you.’ He said, ‘Yes it does.’ I said, ‘It looks like they 
have left you to make out the best way that you can’ ” 
(Rec., p. 18). 

Counsel for the defendant moved that the testimony 
of alleged conversations with the defendant be stricken 
oitt on the ground that the statement just made by the 
detective rendered any statement made by the defendant 
not voluntary. The court overruled the motion and an 
exception was noted (Rec., p. 18). 

This objectionable statement of the detective carry¬ 
ing home to the jury that the defendant had a record 
was twice repeated in the presence of the jury, once by 
the detective, not in response to question, and once by 
the stenographer (Rec., p. 19). 

Continuing, the detective was permitted to testify 
that he said to the defendant, “Jack, I have information 
that these are the two men that were working with you. 
Now, my information is pretty strong; in fact, I said 




one of the pictures has been indentified. I do not want 
you to tell me the story about these men, but if my in¬ 
formation is right, you can just verify it, and in that way 

nobody can accuse you of giving your friends away” 
(Rec., p. 19). 

Again the detective was permitted to testify to what 
he had said to the defendant and said: “I said: Our 
identification is strong enough and I am satisfied that we 
have information strong enough to go before the grand 
jury and indict these two men with you ” (Rec., p. 20). 

On cross-examination the detective testified: “The 
defendant at no time admitted that he had anything to do 
with the robbery. He positively denied it” (Rec., p. 21). 

At the close of the detective’s testimony counsel for 
the defense again moved that all of his testimony that 
had been objected to be sticken out, which motion was 
overruled and an exception noted (Rec., p. 21). 

^No e\ idence was offered on behalf of the defence. 

At the close of the testimony counsel for the defendant 
moved that the Government be required to elect upon 
which count of the indictment he could rely. The Govern¬ 
ment elected to stand upon the first count of the indict¬ 
ment and the court directed a verdict of “Not Guilty” 
on the second count of the indictment (Rec., p. 22). 

Counsel for the defendant moved the court to direct 
a verdict of “Not Guilty” on the first count of the in¬ 
dictment on the ground that the Government had failed 
to prove its case and had not proven that the money al¬ 
leged to hav e been taken in the robbery was the property 
of any preson other than the defendant, which motion 
was overruled and an exception noted (Rec., p. 22). 

In the opening argument to the jury the assistant 
district attorney said: “It (the envelope containing the 
missing money) was taken right then and there by one 
of these three men. It was either taken by this defendant, 
the one who put the paper under his eyes, or by the man 
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who was jostling from behind who having seen him 
(Clements) in these banks, don’t you see, and having 
seen where he put the money.” 

There being no evidence that this defendant or any 
one connected with him had seen the complaining 
witness in the banks or seen where he had put the money, 
counsel for the defendant moved that a juror be with¬ 
drawn and the case continued. The court overruled the 
motion and allowed an exception, at the same time 
sustaining the claim that there was no evidence to 
justify the argument of the counsel for the Government 
(Rec., p. 22). 

Mr. Wilson, the district attorney, in his closing argu¬ 
ment said: “Why, gentlemen, I have a fair imagination 
and I am sure that all of you or some of you have, but I 
challenge you to stretch your imagination to its limit and 
think of youiself or of any other juror or any innocent 
man that you know who being accused of the crime of 
robbery in a public elevator or in a public building would 
run down stairs of that building after weakly saying, 
T haven’t got it, you have made a great mistake,’ who 
would turn and run down stairs, . . . and finally 

when arrested give not your own name or address, or at least 
not your proper address.” Tnere being no evidence in the 
case that the defendant had not given his own name and 
address, counsel for the defendant moved the court to with 
draw r a juror and continue the case on account of this im¬ 
proper remark of the district attorney. The court over¬ 
ruled the motion and allowed an exception, at the same 
time saying: “The only evidence in the case shows ne re¬ 
fused to give his address. Therefore, you will not con¬ 
sider the remark of counsel and it must not weigh with 
you one way or the other” (Rec., pp. 22, 23). 

Continuing his argument, the district attorney said: 
“The point is that he knew the other two men, both the 
men. He said both men engaged with him on this work 
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were .” There was no evidence to justify this 

argument. Counsel for the defendant objected to it, and 
the court added to the prejudice of the defendant by 
saying: 

“The jury can infer it from the evidence in the case. 
You do not mean to say that it is not a legitimate in¬ 
ference. It is a matter for the jury to determine. Mr. 
\\ ilson, as I understand it, is arguing that there were two 
men and that he knew the two men who were with him. ,, 
An exception was taken on behalf of the deiendant (Rec., 
p. 23). 

The court charged the jury briefly and a verdict of 
“guilty” was returned against the defendant as to the 
first count and “not guilty” as to the second count of the 
indictment (Rec., p. 25). 

On motion of the counsel for the Government the court 
ordered the bail of the defendant to be increased from 
$5,000 to $7,500, and that the defendant be committed, 
whereupon the defendant gave the additional bail 
required (Rec., p. 3). 

A motion for a new trial was filed on behalf of the de¬ 
fendant which was argued by counsel and considered by 
the court on December 19, 1913, and overruled, where¬ 
upon the defendant was sentenced to five years imprison¬ 
ment. From the judgment defendant appealed and gave 
notice in open court of his intention to appeal. Bail 
in the amount of $7,500 was furnished and cost bond of 
$50 was also furnished (Rec., p. 3). 

Assignment of Errors. 

1. The court erred in permitting the Assistant United 
States Attorney to make improper remarks in his open¬ 
ing statement. 

2. The court erred in permitting the Assistant United 
States Attorney in his opening statement to intimate that 
the accused had a criminal record. 




3. The court erred in permitting the Assistant United 
States Attorney in his opening statement to say, “The 
detective said, You are Jack Arthur and it is no wonder 
that you deny your identity/ ” 

4. The court eired, after objection was made to a por¬ 
tion of the Assistant United States Attorney’s opening 
statement in saying: “Counsel can not make his opening 
statement if he is interrupted all the time.” 

5. The court erred in permitting the Assistant United 
States Attorney to tell in his opening statement what the 
detective had said to the prisonei, although at that time 
the prisoner denied his guilt to said detective. 

6. The court erred in refusing to withdraw a juror and 
continue the case on account of the improper remarks of 
the Assistant United States Attorney in his opening 
statement. 

7. The court erred in refusing to exclude the jury while 
he heard arguments and evidence on the admissibility 
of the statements alleged to have been made by the de¬ 
fendant to the witness Burlingame, a detective. 

3. The court erred in allowing said Burlingame to testi- 
tify that he had asked the defendant whether or not the 
defendant had ever been arrested. 

9. The court erred in allowing said Burlingame to 
testify to alleged conversations with the defendant, when 
it was admitted, the defendant had at all times denied his 
guilt to spid witness and no claim of a confession was 
made by the Government or proof offered that the de¬ 
fendant had made a contradictory statement. 

10. The court erred in admitting any of the testimony 
of said Burlingame with reference to his alleged conver¬ 
sations with the defendant. 

11. The court erred in holding that the conversations 
testified to by said Burlingame were voluntary admis¬ 
sions on the part of the defendant. 




12. The court erred in refusing to pass upon objections 

made on behalf of the defendant, at the time the objee- 
tions were made. 

13. Fhe court erred when ruling upon an objection 
ma e y the defendant to evidence of alleged conversa- 

ions wit 1 the detective, Burlingame, in saying in the 
presence of the jury: “That may or may not be, Mr. 

nen, I can not undertake to comment upon the testi¬ 
mony in that way, for I might differ with you, and then it 
would not be fair to the defendant.” 

11 ' Tlle court erred in refusing to grant the motion of 
the defendant to direct a verdict of “not guilty.” 

If' 1 he court erred *n holding that there was sufficient 
evidence on which to submit the case to the jury. 

1(>. lhe court erred in holding that it was not neces¬ 
sary to prove that the money alleged to have been 

stolen was the property of any person other than the de- 
fendant. 

17. The court erred in permitting the United States 
Attorney to go outside the evidence and say the de¬ 
fendant had seen the complaining witness “in these 
banks.” 

18. The court erred in refusing to withdraw a juror 
and continue the case on account of this improper remark 
of the United States Attorney, although sustaining the 
claim that there was no evidence on which the remark 
could be based. 

19. The court erred in permitting the United States 
Attorney to say of the defendant, “and finally, when ar¬ 
rested, give not his name or address or at least not a 

proper address,” when there was no evidence in the case 
on that point. 

20. 1 he court erred in refusing to withdraw a juror and 
continue the case on account of the last mentioned im- 
pioper remark of the United States Attorney. 
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21. The court erred in permitting the United States 
Attorney to argue that the defendant admitted he knew 
the men in the elevator with him at the time of the rob¬ 
bery, when there was no such evidence in the case. 

22. The court erred in saying when ruling upon the 
objection to the United States Attorney arguing outside 
the evidence: “The jury can infer it from the evidence 
in the case. You do not mean to say it is not a legitimate 
inference. It is a matter for the jury to determine. Mr. 
Wilson, as I understand it, is arguing that there were two 
men and that he knew the two men who were with him.” 

23. The court erred in failing to instruct the jury to 
disregard the improper remarks of the Lnited States 
Attorney which were objected to on behalf of the de¬ 
fendant. 


ARGUMENT. 

Assignments of Error Nos. 1 , 2, 3, 4, 5, 6 . 

The first six assignments of error relate to the improper 
remarks of the assistant district attorney in his opening 
statement to the jury and may be considered together. 

From the very outset of the case, the prosecution 
showed a disposition and determination to get before the 
jury matters that were inadmissible, matters which they 
knew or should have known they would be unable 
to prove, statements that they had no reason tc believe 
they would be permitted to offer evidence to substantiate, 
and by statements that they were unable to substantiate 
with a view of prejudicing the defendant, and the right 
of the defendant in the minds of the jurors. 

The assistant district attorney in the opening state¬ 
ment said, that the defendant was taken to Police 
Headquarters and the name he gave when arrested was 




James C. Billings; that a photograph was shown him 
and that the defendant said that was not his photograph; 
that the detective said, “You are Jack Arthur;” that 
you are Jack Arthur and it is no wonder that you deny 
your identity; that later the defendant admitted that 
that was his photograph (Rec., pp. 17-18). 

1 here is no evidence that the defendant’s proper name 
is net James C. Billings, nor did he ever admit that the 
photograph shown him was a photograph of himself, nor 
is there any evidence that the detective said that the de¬ 
fendant was Jack Arthur, notwithstanding the detective 
persistently referred to him familiary as “Jack,” nor 
did the defendant ever deny his identity as was stated 
by the district attorney (Rec., p. 17). 

Again in the same statement, the assistant district 
attorney by intimations and insinuations firmly fixed in 
the minds of the jurors that the defendant had been 
previously arrested; that defendant was a criminal with a 
criminal record and that his photograph was in the 
rogue’s gallery; and also that there were two ether 
criminals with him in the robbery when there is no evi¬ 
dence to justify any such statements or intimations. 
Moreover, the detective testified that the defendant at all 
times denied that he knew anything about the robbery 
or had anything • o do with it. 

Surely it is not going to be declared the law in this 
jurisdiction that a man when arrested may be asked by a 
police officer if be has ever been arrested before, and then 
the officer produce photographs and display them to the 
prisoner, and when the prisoner declined to make any 
statement concerning them, to say, judging from the 
record on that picture, I don’t suppose you w r ould have 
any statement to make to me or to any other officer, and 
then the district attorney be permitted to state or the 
officer to testify in court as to such remarks made to the 
prisoner. 
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Upon what theory could such evidence be admissible? 
The trial court gave no intimation of the theory upon 
which such evidence was admitted other than it might 
show a course of conduct. 

It is not apparent that the defendant came into court 
clothed with the presumption of innocence, the atmos¬ 
phere of the courtroom was antagonistic to him, and it is 
clear that from the outset it was intended to try him not 
solely upcn the charges upon which he stood indicted, 
but upon prejudices engendered into the minds of the 
jurors by the prosecuting officers in leading them to believe 
the defendant had a criminal record. 

People vs. Becker, 104 N. E., 402. 

Counsel has no right in his opening statement to re¬ 
hearse before the jury facts which he is net in a condition 
to prove. 

Thompson on Trials, Vol. I, sec. 263. 

Stevens vs. Webb, 7 Carr & P., p. 60. 

Duncombe vs. Daniell, 8 Carr & P., p. 222. 

Scripps vs. Reilly, 35 Mich., 371. 

It is equally the duty of the trial court to restrain every 
effort on the part of counsel, in their opening statements 
to the jury, to introduce matters which are foreign 
to the issue, and especially matters which have a tendency 
to excite the prejudice ot the jury. 

Thompson on Trials, Vol. I, sec. 371. 

In Scripps vs. Reilly, 35 Mich.,p. 388, the court said: 

The text books in this country which deal with the 
subject are distinctly agreed concerning the end and 
scope ol this opening address. They all represent it as a 
proceeding prefatory to putting in evidence, and as one 
practically necessary to make any advance exhibit of the 
legal nature of the controversy, and its salient peculiari- 
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tier, and enable the judge, jury, and opposing counsel 
to apprehend the necessities of the plaintiffs case, and 
correctly understand the drift and bearing of each step 
and each offei of proof as it shall occur subsequently, and 
considering that its office is to afford preliminary ex¬ 
planation that it is to precede proofs and precede con¬ 
troversy before the jury, and is not to embody or convey 
proof or prepossess the jury, they unite in substantially 
denying the right to make use of it to get before the j ury a 
detail of the testimony expected to be offered, and es¬ 
pecially any not positively entitled to be introduced, 
and deny the right to use it as a cover for any topic not fairlv 
pertinent. A brief summary or outline of the substance 
of the evidence intended to be offered, with the requisite, 
clear and concise explanations aie considered proper.’ 
But a relation of expected oral testimony at length, or a 
reading of expected documentary proofs at large, or any 
other course fitted to mislead the triers, should not be 
tolerated. Of course there may be cases and instances 
where a statement of the evidence itself, or a reading 
of a paper, may be convenient and harmless. Such, how¬ 
ever, must be exceptional, and not within the spirit of the 
general requirement. 

This court in the case of Burge vs. The United States 
held that improper remarks of the district attorney re¬ 
lating to other acts of the defendant than the one for 
which he was being tried was ground for reversal. 

“If the evidence be so dubious that the judge 
does not clearly perceive the connection, the 
benefit of the doubt should be given the prisoner 
instead of suffering the minds of the jurors to be 
prejudiced by an independent act carrvine with 
it no proper evidence of guilt.” 8 

Burge vs. United States, 26 D. C. App., p. 524. 

What proper evidence of guilt can it be said that the 
statements made by a detective to this defendant could 
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carry? This ccurt held the same views in the case of 
United States vs. Kidwell where the defendant was tried 
and convicted of two separate offenses of carnal knowl¬ 
edge. In that case the court held that it was prejudicial 
to the defendant to try him at the same time for two 
such offenses. In the case at bar the defendant was 
subjected, we submit, to a greater prejudice than had 
evidence been offered of other offenses and he given the 
opportunity to rebut it. If the evidence detailed was in¬ 
admissible, of course the remarks of the district attorney 
were highly improper and highly prejudicial t( the de¬ 
fendant. The following cases are cited in support ot this 

contention. 

Kidwell vs. U. S., 38 D. C. App., 566. 

Boyd vs. U. S., 142 U. S., 450. 

Com. vs. Abbott, 130 Mass., 473. 

In People vs. State, 107 N. Y., 467, it was said: 

“The general rule is that when a man is pu* on 
trial for one offense he is to be convicted, if at all, 
by the evidence which shows that he is guilty oi 
that offense alone, and that under ordinary cir¬ 
cumstances proof of his guilt of one or ol a score 
of other offenses in his life time is wholly ex¬ 
cluded.” 

“E\idence of the cc mmission of other crimes 
by the defendant may deeply prejudice him with 
the jury, while it does not legally bear upon his 
case.” 

Com. vs. Jackson, 132 Mass., 16. 

If the evidence of other effenses could not be intro¬ 
duced at the trial, certainly the defendant could not be 
prejudiced in this manner by permitting the district 
attorney to say in his opening statement that he would 
offer proof of his record. If such proof was inadmissible, 
.the court had no right to say that it was time enough 
to make the objection when the evidence was offered 



and permit the district attorney to continue to poison 
the minds of the jury as was done in this case by saying- 
The detective said, ‘You are Jack Arthur, and it is no 
wonder that you deny your identity’ ” (Rec., p. 9). 

The Government not only injected the claim* in its 
opening statement that it would introduce evidence of 
what the detective had said to the defendant concerning 
his bad character, but in the trial offered this evi¬ 
dence and the court permitted it. 

The Constitution guarantees that no man shall be re¬ 
quired to give evidence against himself. Yet this de¬ 
fendant, when arrested, was asked to make a statement 
and on his refusal to do so, a detective was permitted to 
make such declarations as given above of the bad 
character of the man, and then the district attorney was 
permitted in his opening statement to declare that he 
would prove such statements were made by the detec¬ 
tive and later call the detective to prove them. The 
Court of Appeals of New York, in a learned opinion in 
the Becker case, condemns just such a trial as the 
appellant herein got in th e court below. 

People vs. Becker, 104 N. E., 402. " ~ 

The intimation that defendant was a person of bad 
character was the whole of the Government’s case, it 
would seem from the opening statement. 

W hat has become of the safeguard of the law if such 
mockery of a trial can be permitted; the presumption of 
the defendant’s innocence; the constitutional guarantee 
that he shall not be required to give evidence against him¬ 
self, the boasted claim that unless a defendant put his good 
character in evidence that the Government shall not be 
permitted to raise an issue as to the defendant’s repu¬ 
tation or character? 

At the very beginning of the trial the counsel for the 
Government related what the detective had said to the 
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defendant, including the following: “You are Jack 
Arthur, and it is no wonder that you deny your identity/ ’ 
What could that have indicated to the j ury? What fea¬ 
ture of the case could such a statement tend to prove, 
if bad character of the defendant was not to be considered 
by the jury? What difference could it make to the jury 
who the defendant was since he had not put his character 
in issue, and at the time the opening statement was made, 
it could not be said that his character would be in issue? 
The statement was made deliberately for the purpose ot 
prejudicing the jury against the defendant. This court 
lecently, in the Sacks case, took occasion to say that con¬ 
duct of this kind could not be too severely condemned, 
but they thought in that case the harm had been overcome 
by the timely admonition of the trial judge. In this case, 
there was not only no admonition by the court, but an 
approval by the court. Undoubtedly, the warning given 
in that case less than one month before the trial of the 
present case was not heeded as it should have been. 

Assignment of Error No. 7. 

The seventh assignment of error relates to the court’s 
refusal to exclude the jury while he heard evidence and 
arguments on the admissibility of statements of the de¬ 
tective as to conversations with the prisoner. The jury 
were allowed to remain and hear the claims of the Gov¬ 
ernment that the alleged conversations tended to show 
the guilt of the defendant, and that they were voluntarily 
made. The court was informed that there were some 
matters which should be kept out of the case, and the 
controversy, on page 15 of the record, shows that counsel 
used every effort to have a full and fair discussion of the 
admissibility of this evidence in the absence of the jury. 

The court said: 

“No; it might become a matter that the jury 
must know. It might become a matter of evi- 
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dence as to whether any confession had been ob¬ 
tained unfairly, and that would be a matter for the 
jury to consider. I am not going to send the jury 
out and undertake to try the case over again. 
You will get your opportunity to make your ob¬ 
jection when the statement comes out.” 


There was a statement made in the presence of the 
jury in effect that there was a confession and any fur¬ 
ther effort on the part of the defendant’s counsel to keep 
it out would have had no effect on the jury other than 
to prejudice the defendant’s case. 

As to the necessity of preliminary proof before ad¬ 
mitting a confession in evidence it is said in Ellis vs. State, 
65 Miss., 44: 

4 

“Before a confession can be received in evidence 
against a defendant in a criminal trial, it must 
be shown that it was voluntary; that is to say, 
made without the influence of h3pe or fear being 
exerted upon the accused by any other person. 
Whether it was so made or not is a preliminary 
matter for the court and not the jury to determine. 
The jury has nothing to do with the competency of 
evidence; that is a question exclusively for the 
determination of the court. Tne court should 
decide in the first place after investigation whether 
a proposed confession shall be heard by the jury 
or not, and if it is deemed competent by the court 
and is permitted to go to the jury, they are the 
exclusive judges of its weight and value as evi¬ 
dence. When it is proposed to introduce iq evi¬ 
dence a confession of the accused against himself, 
the court should upon a preliminary investigation 
conducted out of the presence and hearing of the 
jury, if requested by the defendant, determine 
whether it is competent or not.” 

See also Jackson vs. State, 83 Ala., 76. 
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It is held that if evidence raised a reasonable doubt as 
to the competency of the evidence, it should be ex¬ 
cluded. 

Ellis vs. State, 65 Miss., 44. 

Williams vs. State, 72 Miss., 117. 

Assignment of Error No. 8. 

This assignment of error relates to the court permitting 
the detective to testify that he had asked the defendant 
if he had ever been arrested before. Had the defendant 
taken the stand and testified in his own behalf that ques¬ 
tion could not have been permitted. It would have been 
improper for the district attorney to ask the question 
if the defendant had been a witness in his own behalf, 
yet a detective is permitted to ask it out of court, and 
then come into court and testify as to the question and the 
answer made to it. Had the district attorney asked the 
defendant if he had been convicted of other offenses he 
would be bound by defendant’s answer, but this detec¬ 
tive is permitted to ask not whether he had been con¬ 
victed, but whether he had been arrested, and then to 
proceed to rebut his answer that he had not. When the de¬ 
fendant refused to answer further and said he had nothing 
to say, the detective was permitted to testify that he said 
to the defendant: “No, I don’t suppose you have, be¬ 
cause the experience you have had, as indicated by your 
record on this picture, would show that you know what it 
would mean if you make a statement to me or any other 
officer’' (Rec., p. 19). 

Under what theory or rule of evidence such evidence of 
other crimes or the record of the defendant which the 
jury could not help but understand referred to other 
crimes was admitted, we are at a loss to know. That its 
admission was prejudicial to the defendant can not be 
denied. The court below justified its admission by saying 
we had let it in by calling for the whole conversation be- 





tween the detective and the defendant. It should be re¬ 
membered that we were compelled in the presence of the 
jun to examine this witness to see if the alleged statement 
\\ as \ oluntarv, that in order to have the court determine 
that, it was necessary to have the whole conversation. 
Counsel could not know in advance what the detective 
would say. He was cautioned to tell only a part of what 
he said to defendant. 

Counsel for the defendant were entitled to know all 
that the detective said to the prisoner in order that they 
v ould be informed whether or not the statements alleged 
to ha\ e been made were voluntary or not, or were induced 
by an engendering of either hope or fear. 

Even though such a statement was brought out in 
response to the question of defendant’s counsel, under the 
circumstances, the statement was neveitheless improper, 
and the court of its own motion should have instructed 
the jury to disregard it. 

Objection, however, was made to the statement and 
a motion made a minute later to strike it out, when it was 
repeated, not in response to a question, but simply to 
get the statement before the jury again. 

In fact all this occurred in what might be termed a 
preliminary examination as to the admissibility which 
should have been conducted in the absence of the jury 
(Rec., pp. 18, 19). 

Assignments of Error Nos. 9, 10, 11. 

The ninth, tenth, and eleventh assignments of error 
may be considered together. They all relate to the ad¬ 
mission as evidence of the statements cf the detective 
Burlingame of conversations he had with the defendant. 
The ninth assignment is made because it was not claimed 
by the Government that any statement made by the 
defendant was a ccnfession. The detective testified that 
he at all times denied his participation in the crime. If 
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no confession or admission had been made by the de¬ 
fendant then the evidence was inadmissible unless it be 
claimed that he made contradictory statements. There 
was no claim that he made any contradictory statements. 
After his first statement he said he had nothing to say. 
The principal parts of the alleged conversations were 
statements made by the detective to the accused and 
while they prejudiced the defendant with the jury, these 
statements could not be considered evidence of any 
character. 

All of this evidence was admitted by the court over 
the objection of the counsel for the defendant. In ruling 
upon the objection the court said: 

“I do not think that your objection is well 
taken. If the conversations held with the defend¬ 
ant amount to nothing there is no harm done, 
but if they can follow it up in any other way and 
show a course of conduct it might be proper; so 
consequently I can not rule on testimony in 
piecemeal.” 

Here was an objection to evidence that was funda- 
mently improper and the court in the presence of the 
jury permitted it to come in on the theory that it might 
show a course of conduct of the defendant and therefore 
be proper. What was meant by that? Was it not an 
invitation to the Government to show that the defend¬ 
ant had been guilty of other offenses of a like character? 

If the statements of the defendant were procured by 
inducements engendering either hope or fear they were 
not voluntary. The detective testified: 

“I talked with him about the larceny of a 
thousand dollars in the Patent Office. He denied 
that he had any part in it or knew any thing 
of it. I talked with him particularly along the 
line of who the men were working with him. . . . 
I impressed him that, at that time, he had ap¬ 
parently had no communication with anybody 





else, that m body had tried to do anything for 
him. and 1 said, ‘Jack, it locks like your friends 
have left ycu.’ He said, ‘Yes, it does.’ 1 said: 
‘It looks like they have left you to make out the 
best way that you can ” (Re., p. 18). 

It is respectfully urged that the above statements 
of the effective rendered his testimony of any conversa¬ 
tion with the accused inadmissible on the ground that 
they were induced by statements engendering hope, and 
therefore, not voluntarv. 

What did the detective mean by the language used 
and what was the defendant to understand from it? 

Simply that the detective was the only friend he had 
on earth. That all his friends had deserted him but the 
detective; that he had not even had any c immunication 
with any one but him, the detective. “They have left 
you to make out the best way you can.” 

What was the best way he could make out? Why not 
tell his friend, the detective, what the latter wanted to 
know and he would help him “make out.” That was the 
best thing for him to do; that that was the best way he 
could “make out.” 

Again the detective said: 

“I want to be fair to you. I want to know the 
names of the rest of the mob but I can not make 
you any promise, and I am not going to” (Rec., 

p. 18). 

And again he said: 

“I showed him these two pictures and called 
the names of Alegro and Bernstein. He looked 
at them and said that he knew both of the men 
and he said positively, they are not the men you 
want? I said, “Our identification is strong enough 
and I am satisfied that we have information 
strong enough to go before the grand jury and 
indict these two men with you” (Rec., p. 20). 





no confession or admission had been made by the de¬ 
fendant then the evidence was inadmissible unless it be 
claimed that he made contradictory statements. There 
was no claim that he made any contradictory statements. 
After his first statement he said he had nothing to say. 
The principal parts of the alleged conversations were 
statements made by the detective to the accused and 
while they prejudiced the defendant with the jury, these 
statements could not be considered evidence of any 
character. 

All of this evidence was admitted by the court over 
the objection of the counsel for the defendant. In ruling 
upon the objection the court said: 

“I do not think that your objection is well 
taken. If the conversations held with the defend¬ 
ant amount to nothing there is no harm done, 
but if they can follow it up in any other way and 
show a course of conduct it might be proper; so 
consequently I can not rule on testimony in 
piecemeal.” 

Here was an objection to evidence that was funda- 
mently improper and the court in the presence of the 
jury permitted it to come in on the theory that it might 
show a course of conduct of the defendant and therefore 
be proper. What was meant by that? Was it not an 
invitation to the Government to show that the defend¬ 
ant had been guilty of other offenses of a like character? 

If the statements of the defendant were procured by 
inducements engendering either hope or fear they were 
not voluntary. The detective testified: 

“I talked with him about the larceny of a 
thousand dollars in the Patent Office. He denied 
that he had any part in it or knew any thing 
of it. I talked with him particularly along the 
line of who the men were working with him. . . . 
I impressed him that, at that time, he had ap¬ 
parently had no communication with anybody 




else, that n< body had tried to do anything for 
him. and 1 said, ‘Jack, it locks like your friends 
have left you.’ He said, 'Yes, it does.’ I said: 
‘It looks like they ha\e left you to make out the 
best way that you can' ” (R;c., p. 18). 

It is respectfully urged that the above statements 
of the detective rendered his testimony of any conversa¬ 
tion with the accused inadmissible on the ground that 
they were induced by statements engendering hope, and 
therefore, not voluntary. 

W hat did the detective mean by the language used 
and what was the defendant to understand from it? 

Simply that the detective was the only friend he had 
on earth. That all his friends had deserted him but the 
detective; that he had not even had anv communication 
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with any one but, him, the detective. "They have left 
you to make out the best way you can.” 

What was the best way he could make out? Why not 
tell his friend, the detective, what the latter wanted to 
know and he would help him "make out.” That was the 
best thing for him to do; that that was the best way he 
could "make out.” 

Again the detective said: 

"I w r ant to be fair to you. I w r ant to know the 
names of the rest of the mob but I can not make 
you any promise, and I am not going to” (Rec., 

p. 18). 

And again he said: 

"I showed him these two pictures and called 
the names of Alegro and Bernstein. He looked 
at them and said that he knew both of the men 
and he said positively, they are not the men you 
want? I said, “Our identification is strong enough 
and I am satisfied that we have information 
strong enough to go before the grand jury and 
indict these two men w r ith you” (Rec., p. 20). 
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This conveys the idea that if the defendant would say 
that the twc men mentioned and himself committed the 
robbery, that the detective would be fair with him; he 
would not tell him that he would do anything for him, 
but the implication was that he would. The defendant 
in that way would then become a government witness. On 
the other hand if defendant did not say that said two 
men were implicated with him in the robbery, that th- 
detective had sufficient evidence to indict all three of 
them and this he would do. 

There is an implied promise of immunity and also a 
veiled threat in die said statements, either of which 
renders any statement induced thereby involuntary. 

Objection was made to the admissibility of said state¬ 
ments and overruled by the court, and an exception 
noted (Rec., p. 21). 

If the statements made by the detective and the re¬ 
sponses thereto not made by defendant were not offered 
as a confession then they were not admissible for any 
purpose. If they were offered as a confession they were 
inadmissible because they are not free and voluntary 
expressions. 

The remarks by the detective in the Bram case (168 
U. S., 532), and the responses thereto by the prisoner are 
remarkably similar to the conversations reported to have 
been had between the detective and the defendant in the 
present case. 

The court in the opinion of that case laid down as a 
general principle the following: 

“The rule is not that in order to render a state¬ 
ment admissible the proof must be adequate to 
establish that the particular communications 
contained in a statement were voluntarily made, 
but it must be sufficient to establish that the 
making of the statement was voluntary; that is to 
say, that from the causes, which the law treats as 
legally sufficient to engender in the mind of the 




accused hope of* fear in respect to the crime charged 
the accused was not involuntarily impelled to 
make a statement, when but for the improper in¬ 
fluences he would have remained silent” (p. 549); 
and again: 

“In this court, the general rule that the confes¬ 
sion must be free and voluntary, that is, not pro¬ 
duced by the inducements engendering either 
hope or fear, is settled by the authorities referred 
to at the outset” (pp. 557, 558). 

Again the court said: “Moreover, aside from 
the natural result arising from the situation of the 
accused and the communication made to him by 
the detective, the conversation conveyed an ex¬ 
press intimation rendering the confession in¬ 
voluntary within the rule laid down by the au¬ 
thorities. What further was said by the detec¬ 
tive? ‘Now, look here, Brain, I am satisfied that 
you killed the captain from all I have heard from 
Mr. Brown: But/ I said, ‘some of us here think 
you could not have done all that crime alone. 
If you had an accomplice, you should say so, and 
not have the blame of this horrible crime on your 
own shoulders/ But how could the weight of the 
whole crime be removed from the shoulders of the 
prisoner as a consequence of his speaking, unless 
benefit as to the crime and its punishment was to 
arise from his speaking?” . . . “This is 

greatly fortified by a consideration of the words 
which preceded this language—that is, that 
Blown had declared that he had witnessed the 
homicide, and that the detective had said he be¬ 
lieved the prisoner was guilty and had an accom¬ 
plice. It, in substance, therefore called upon the 
prisoner to disclose his accomplice, and might 
well have been understood as holding out an en¬ 
couragement that by so doing he might at least 
obtain a mitigation of the punishment for the 
crime which otherwise would assuredly follow. 
As said in the passage from Russell on Crimes, 
already quoted, ‘the law can not measure the 
force of the influence used or decide upon its 
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effect upon the mind of the prisoner, and, there¬ 
fore, excludes the declaration if any degree of in¬ 
fluence has been exerted.’ In the case before us 
we find that an influence was exerted, and as any 
doubt as to whether the confession was voluntary 
must be determined in favor of the accused, we 
can not escape the conclusion tnat error was com¬ 
mitted by the trial court in admitting the con¬ 
fession under the circumstances disclosed by the 
record” (pp. 564-565). 


In the case of State vs. Placide Augusta et al., 50 La. 
Ann., 480, wherein the defendants were charged with 
robbery and larceny, the defendants were arrested and 
lodged in jail. A few days later, the sheriff and three of 
his deputies, went to the jail and the prisoners were 
brought before them. One of the deputies said, he “told 
them he wanted them to tell him the truth in regard 
to the robbing of Mr. Hebert’s store, how they had robbed 
it, when they had robbed it, how often they had robbed 
it, and what they had taken from the store. It was 
then, he continues, that he (meaning one of the prisoners) 
told me that he, Placide, and Buddy, got into the store.” 

“He affirms that he did not frighten or intimidate him, 
nor was he frightened or intimidated, and that the 
confession was voluntary. On cross-examination he admits 
the accused had not sent for him at the time of the alleged 
confession, but that he had sent for the accused, and 
that the accused did not volunteer of himself to make a 
statement before the was sent for.” 

The court said: 

“Considering only the evidence adduced on be¬ 
half of the prosecution, it is clear that the state¬ 
ment of the accused, offered as a self-incriminat¬ 
ing confession was made under circumstances 
amounting to a demand —the antipode of a free 
and voluntary confession. . . 




The court interpreted the language used as telling the 
prisoner he must tell the truth. 

Continuing, the court said: 

He demanded to know ‘when they hud robbed 
the store, and how often they had robbed it, 1 and 
while it has been held that a prisoner’s confession 
will not be rejected as evidence merely because 
it was made in answer to a question which assumed 
his guilt (Wharton’s Crim. Ev., 9t'h Ed., sec. 
663), the answers, thus compelled, of the accused 
in the instant case, under the circmstances men¬ 
tioned, can not be received without doing vio¬ 
lence to the rule that confessions to be admissible 
must be free and voluntary. The accused had 
not sent for the deputy to come to him, he had 
given forth no intimation that he desired to see 
him or to make a statement to him. There was 
lacking everything tending to show the making 
of a free and voluntary confession.” 

1 he law,” says Russell in his work on crimes “can not 
measure the force of the influence used, or decide upon the 
effect upon the mind of the prisoner, and, therefore, ex¬ 
cludes the declaration if any degree of influence has been 
exeited.” . . . 

W ith regaid to the question of proof to show that a 
confession was or was not voluntary, the rule is not that 
in order to render a statement admissible the proof 
must be adequate to establish that it was voluntarily 
made; but it is that it must be sufficient to establish that 
the making of the statement was voluntary (see Bram vs. 
U. S., 168 U. S., 532, 549). 

Ihe court held that the confesson was not voluntary 
but done under conditions of menace, or calculated to 
inspire lear and was therefore reversible error in ad¬ 
mitting it. 



In Sorenson et al. vs. U. S., 143 Fed., 820, 824 (C. C. A., 
8th Circuit, 1906), the court said: 

“The confessions in the case bet ore this court 
were made to an inspector while the defendants 
were prisoners under his control. He stated to 
one of them that he had an absolutely good 
case against him, and to both of these, that the 
thing for them to do was to plead guilty and to 
throw themselves upon the mercy of the court 
and the matter would probably be overlooked 
in the State court. Viewed by the decision of the 
Supreme Court in Brain’s case, either of these state¬ 
ments was ‘legally sufficient to engender in the 
mind of the accused hope or fear in respect of the 
ciime charged,’ and each of them rendered the 
subsequent confession involuntary and inad¬ 
missible in evidence.” 

“ . . . And as the human mind under 

the pressure of calamity is easily seduced, and 
liable in the alarm of danger, to acknowledge in- 
discriminatelv a falsehood or a truth, as different 
agitations may prevail, a confession, whether 
made upon an official examination or in dis¬ 
course with private persons, which is obtained 
from a defendant either by the flattery of hope, 
or by the impressions of fear, however slightly the 
emotions may be implanted, is not admissible 
evidence, for the law will not suffer a prisoner to 
be made the deluded instrument of his own con¬ 
viction.” 

2 Hawkin’s Plea of the Crown (8th Ed.), p. 

595, sec. 34. cited ib. Fed. Rept. 

In State vs. Nagle, 25 R. I., 104, 109, and 110, decided 
in 1903, the court said: 

“It appears from the cross-examination of the 
committing officer, that, previous to the making 
of most of said statements by the defendant, 
he had told her that the truth whatever that might 
be, ought to be told; that it was always the best, 
except where it would be the means of conviction 





and that even then he should prefer it if it were his 
case. He had also told her, during the latter 
part of the conversation it was thought she bought 
the revolver; that there was ample proof that she 
bought it, and tnat, having mentioned the place 
where she bought it, she might just as well say 
whethei or not she bought it. At the time when 
the statements in question were obtained from 
the defendant she was in the custody of this officer 

and on the way to jail charged with the crime of 
murder. 

“ * hat mu st have been in a high state of 
ner\ ous excitement and mental distress, whether 
guilty or not guilty, and hence ready to catch at 
any gleam of hope whereby her situaton might 
be better, goes without saying. . . . ‘And 
we think it is not only possible but probable 
that, having stoutly and persistently asserted her 
innocence to the officer of the terrible crime 
charged against her, she was led to believe, by his 
persuasite and continued questioning , that it 
would not only do no harm but would, in some 
way be better for her to admit the purchase 
oi the pistol and the obtaining of the cartridges 
m question: In other words, the language used 
by the officer, taken as a whole (and taken in 
connection with the contradictory statements 
made by the defendant about the purchase 
oi the pistol), was such as to very naturally com 
vey to the mind of the defendant the idea that 
she would gain some advantage by admitting 
that she bought the pistol, and obtained the car¬ 
tridges therefor. And hence it can not be said 

that her admission relating thereto was volun¬ 
tary.” 

1 he statements of the detective of the conversations 
could not possibly amount to anything more than an 
indirect or implied confession. The rule as to the ad¬ 
missions of such confessions is that they should be re¬ 
ceived with great discrimination. 

“Ihe rule in regard to admissions inferred from 
acquiescence in the verbal statements of others is 




30 


to be applied with careful discrimination. As 
was said by Best, C. J., in Child vs. Grace, 2 Car 
& P., 193. Really, it is most dangerous evidence. 
It should always be received with caution, and 
ought not be admitted unless the evidence is of 
direct declarations of a kind which naturally calls 
for contradiction or some assertion made to a 
party with respect to his rights in which by 
silence he acquiesces. A distinction is recognized 
between declarations made by a party interested 
and those made by a stranger, it having been 
held that while what one party declares to the 
other without contradictior is admissible, what 
is said to a third person may not be.” 

People vs. Koerncr, 154 N. Y., 355. 

In Bell vs. State, 93 Ga., 557, it was held that a failure 
to deny during a legal investigation betore a judicial 
officer, a statement imputed to him by another accused 
person did not constitute a confession and that silence 
on such an occasion was, if not required, at least justi¬ 
fied, as a matter of decorum, in the prudence of a tribunal. 

“A general denial of guilt without meeting each 
item of a detailed statement of facts specifically, 
is sufficient to avoid any claim of a confession by 
silence or acquiescence.” 

Ware vs. State, 96 Ga., 394. 

“Conclusions stated or arguments made by 
another party, in conversation with the accused 
can not be proved against him because they were 
not denied or refuted by him.” 

State vs. Fcley, 144 Mo., 600. 

“The courts have shown the greatest liberality 
in the exclusion of declarations offered as con¬ 
fessions, particularly when made w T hile in custody 
or under personal restraint, or where they have 
been obtained by questions assuming guilt, solici¬ 
tations, promises or other inducements, threats or 




fra ud and the question of the admissibility of 
such declarations has in many instances turned 
upon the question whether they were made to one 
having official authority over the accused or one 
sustaining toward him some confidential relation, 
such as his spiritual advisor, or having control 
over or power to punish him.” 

Ency. of Evidence, Vol. 3, pp. 302, 303. 

The rule as to what kind of inducements will render 
a confession incompetent is thus stated in Frank vs 
State, 39 Miss., 705: 

“Anything reasonably tending to hold cut the 
hope or promise of reward, or benefit for confes¬ 
sion, or of the punishment or injury for failure 
to confess is in law an unwarrantable inducement 
to confess which renders the confession so obtained 
incompetent evidence. But there may be ether 
inducements held out to a party which are not 
within this rule. An appeal to the character or 
circumstances of a party, to his family connection 
and situation in life, to the claims of justice of 
others whose rights or safety were involved in 
his declaring the truth—to his responsibility to a 
tribunal above all earthly courts for his falsifica¬ 
tion or suppression of the truth—these and others 
might very naturally be an inducement to a party 
to make a confession, yet a confession so induced 
would not necessarily be incompetent for the 
inducement might not be illegal.” 

It is not competent to prove an admission of collateral 

facts. Ihe admission must be of facts material to the 
issue. 

State vs. Jackson, 95 Mo., 623. 

Assignment of Error No. 12. 

The next assignment of error is that the court tailed to 
pass upon the objections of the defendant at the time 
that they were made. The record discloses that 
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from the opening of the trial to the close of the testimony 
the court refused to pass upon objections when 
made. To the objections to the opening statement he 
refused to make a ruling saying he would net go into the 
case piecemeal. The same remark was made upon ob¬ 
jections to the admissibility of the alleged conversations 
with the detective, the court saying the Government 
might show a course of conduct against the defendant, 
and if it did not, no «harm was done. The Becker case, 
supra, is cited in support of the contention of the defend¬ 
ants right to have a ruling on his objections at the time 
that they are made and the benefit of an exception if 
the ruling is adverse to him. 

Assignment of Error No. 13. 

In refusing to pass upon a motion of the defendant’s 
counsel to strike out the statement volunteered by the 
detective that he had asked the accused if he had ever 
been arrested before the court added to the prejudice 
of that improper testimony this statement: 

“That may or may not be, Mr. O’Brien. I 
can not undertake to comment on the testimony 
in that way, for if I did I might differ with you, 
and then it would not be fair to the defendant. 
I do not care to express any opinion on the sub¬ 
ject, though so far as that is concerned” (Rec., p. 
16). 

This was the reply to an objection to allowing the de¬ 
tective to testify that he had asked the defendant 
if he had ever been arrested before and a motion that it 
be stricken out on the ground that it was immaterial to 
the issue in the case, and that there was no intimation of 
any kind in the case to justify its admission. The court 
refused to rule one way or the other on the motion to 
strike out, but did add to the prejudice to the defendant 
by what he said about differing with counsel (Rec., pp. 
16-17). 




Assignment of Errors Nos. 14 , 15 , and 16 . 

We next come to the fourteenth, fifteenth, and six¬ 
teenth assignments of error, which are that the court 
erred in refusing to grant the motion to direct a verdict 
of not guilty on the first count in the indictment, and in 
olding that there was sufficient evidence to submit 
to the jury. When the case is stripped of innuendos and 
insinuations there is no evidence which would justify a 
verdict of guilty. The most that could be said for the 
legal evidence in the case was that it created a suspicion 
that probably the defendant aided some one else to rob 
the complaining witness in the elevator, but the motion 
to direct the verdict was made also on the ground that 
the Government had failed to prove that the money 
alleged to have been stolen was the property of any per¬ 
son other than the defendant. 

If the testimony of Burlingame is discarded, as it 
should be, then there is very little evidence in the case to 
support the charge in the indictment. It could not be 
claimed by the Government that the accused actually 
committed the theft, because if he had, the money 
would have been found on his person. He was never out 
of the sight of the accuser from the time the money 
was supposed to have been taken until he was arrested 
and searched and had no opportunity to pass it to any one 
else. The two men the Government claimed were with 
him in the elevator passed behind the complaining wit¬ 
ness in leaving it while he walked out in front. No 
evidence was offered that these men had ever been seen 
together, or that they knew each other. The com¬ 
plaining witness testified that the defendant was stand¬ 
ing alone in the corridor, when the elevator arrived and 
that they entered it together. There were on the elevator 
seven or possibly nine others. Was the evidence exclusive 
of Burlingame’s sufficient to support a verdict of guilty? 

“If the evidence is silent as to a particular ele¬ 
ment in the crime charged or if on the whole it can 
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not sustain a verdict of guilty, the court should 
tell the jury so, and order an acquittal because, as 
a question of law, which is always for the court 
wherein for the protection of defendants, the jury 
may judge of the law as well as the fact, no one 
can be convicted except on proof legally ade¬ 
quate.’ ’ 

2 Bishop Crim. Procedure, vol. 2, 809, etc., 
citing numerous cases. 

No e\idence was introduced tending to prove the 
ownership ot the money alleged to have been stolen and 
alleged to have been the property of Charles A. Clements. 
It was held by Mr. Justice Bradley, in such a case, that a 
conviction should be reversed, and said: 

“Where moneys, the property of inspectors en¬ 
gaged in investigating the disappearance of moneys 
addressed to the Patent Office, are placed in 
two decoy letters directed to that office, with the 
purpose, if the notes were stolen, thereby to detect 
the thief, and if not to intercept and reclaim them 
into the possession of the owner, an indictment 
for violation of the act of March 3, 1875 (13 Sts., 
479), will not lie against a party stealing the 
moneys because such moneys did not become the 
property of the United States.” 

U. S. vs. Scott, 27 W. L. R., 291. 

“In larceny prosecutions, the owner of the 
property ordinarily must be called as a witness to 
piove the nonconsent to the taking of the prop¬ 
erty.” 

Enc. of*Evidence, vol. 8, page 134. 

“This is upon the principle that his testimony is 
the primary and best evidence that the property 
was taken without his consent, and hence second¬ 
ary evidence of the fact can not be resorted to 
until the prosecution lays the proper foundation 
therefore.” 





State ts. Moon, 41 Wis., 684. 

State vs. Morey, 2 Wis., 494. 

See, also, Fowle is. State, 47 Wis., 545. 

Sutton ts. State, 67 Ark., 155. 

Bubster ts. State, 33 Neb., 663. 

Perry ts. State, 44 Neb., 414. 

“In Texas, the rule is settled that the want ot 
consent of the owner to the taking must be 
proved by positive testimony where this is at¬ 
tainable and circumstantial evidence, no matter 
how strong will not suffice in such case.” 

Spiars is. State, Tex. Crim., 69 S. W., 533. 

Ridge vs. State, Tex. Crim., 66 S. W., 744. 

In the case at bar, not only was there no evidence of the 
lack of consent of the owner to the taking but there was 
no evidence that the money was not the property of the 
defendant. ^ No evidence whatever as to the ownership 
of the property was offered by the Government in sup¬ 
port of the first count of the indictment. 

"On a larceny prosecution there should not be a 
conviction unless the evidence shows beyond a 
reasonable doubt that the property in question 
w as the property of the alleged owner, and not 
of the accused.” 

Enc. cf Evidence, vol. 8, page 136. 

Benton vs. State, 21 Tex. App., 554 

Fletcher vs. State, 16 Tex. App., 635. 

Parin vs. State, 19 Tex. App., 359. 

“The ownership of stolen property must in 
every instance be proven as alleged, or no con¬ 
viction can be had.” 

v Am. and Eng. Enc. of Law, vol. 12, p. 832. 

Bell vs. State, 46 Ind., 453. 

. Fletcher vs. State, supra. 
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Anderson vs. State, 14 Tex. App., 49. 

Benton vs. State, 21 Tex. App., 554. 

Matthews vs. State, 9 Tex. App., 138. 

“Where an indictment tor theft alleged owner¬ 
ship in a person unknown and proof shewed 
ownership in a person A; held , that State must 
show that the owner was unknown to the grand 
jury, and ctuld not have been known by reason¬ 
able exertions.” 

Williamson vs. State, 13 Tex. App., 514. 

Numerous eases can be cited where convictions on 
evidence of strong suspicions of guilt, yet insufficient evi¬ 
dence to support the verdict have caused reversals. 
Many of the cases cited show more evidence than was 
legitimately offered against the defendant in this case. 

Turbeville vs. State, 42 Ind., 490. 

Green vs. State, 68 Ala., 538. 

United States vs. Poage, 6 McLean, U. S., 89. 
Owens vs. State, 21 Tex. App., 579. 

Under the first count ol the indictment, which the jury 
had under consideration the Government was bound 
to prove that defendant took from the person cf the 
complaining witness Clements the money alleged in the 
indictment to have been stolen and further that the 
money was the property of the said Clements, or at least 
that the complaining witness had the right to its posses¬ 
sion as distinguished from custody. Certainly this was an 
ingredient cf the crime as laid which the Government 
was bound to prove to sustain a conviction. There 
is not a syllable of evidence in the record to show to 
whom the money belonged and the court did not hold 
that it was necessary for the Government to prove that 
the money was not the property of the man on trial. 
Surely a man could not be convicted of robbery, if he took 




his own money, which was wrongfully withheld from 
him. The Government was bound to prove every 
essential ingredient of the crime. Ownership of the 
money is one cf the ingredients which must be charged 
and proven. The Government laid the ownership in 
Oharles A. Clements by the first count, and in the 
United States, in the second count. No evidence was 
offered at the trial showing that the money belonged to 
either, and by direction of the court a verdict of “not 
guilty’’ was rendered on the second Count. There must 
have been some reason why the ownership was laid in the 
United States, and from the evidence it is clear that the 
money, which the defendant was convicted of having 
taken, as the property of Charles Clements, was in fact 
the property of the United States, or of Evans, the dis¬ 
bursing clerk, and that the complaining witness simply 
had the naked custody of it. 

If such were the case, of course the conviction could not 
stand, and yet the record discloses no direct evidence 
whatsoever on the point of ownership. The Govern¬ 
ment was bound to prove the robbery as laid in the indict¬ 
ment by admissible evidence. 

Assignments of Error Nos. 17, 18, 19, 20, 21, 22, 23. 

The last group of assignments of error relate to the 
conduct of the district attorney in the closing arguments 
tc the jury, and the failure of the court to withdraw 
a juror and continue the case on the motion of the 
defendant on account of such conduct of the district 
attorney, and also for the failure of the court to properly 
rebuke the district attorney and instruct the jurors to 
disregard the remarks. 

The first error of this character was committed by the 
Assistant United States Attorney in making the opening 
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argument to the jury. He went outside the evidence in 
the case, and drawing on his imagination said: 

“The envelope was taken from his pocket right 
there. We know he had it in his pocket because 
he said he felt for it, as was his habit. It was taken 
right there by one of these three men. It was 
either taken bv this defendant, the one who put 
the paper under his eyes, or by the man who was 
jostling from behind who having seen him (Mr. 
Clements) in these banks and having seen where 
he put that money.” 

There was not a particle of evidence in the case that 
any one had seen the complaining witness in the banks or 
had seen where he put the money. The defendant made 
a proper objection and a motion that a iuror be with¬ 
drawn and the case continued on account of this im¬ 
proper conduct of the United States Attorney. The 
court, while holding that there was no evidence that 
justified such an argument on the part of the Govern¬ 
ment’s attorney, overruled the motion and allowed an 
exception, but failed to instruct the jury that the state¬ 
ment of the attorney should be disregarded by them. 
Who can say what effect it had on the jury? While the 
Government had not introduced the evidence the jury 
might reasonably have come to the conclusion that the 
Government had failed to do so through an oversight and 
that the statement of Mr. Hawken was nevertheless true 
and tended as it was intended it should to prove the 
guilt of the defendant (Rec., p. 22). 

Again the Government committed a similar error when 
the attorney for the United States in his argument said: 

“Why, gentlemen, I have a fair imagination, 
and I am sure that all of you or some of you have, 
but I challenge you to stretch your imagination 
to its limit and think of yourself or any other juror 
or of any innocent man tnat you know who, being 
accused of the crime of robbery in a public eleva- 





tor or in a public building, would run down the 
stairs of that building after weakly saying ‘I have 
not got it, you have made a great mistake’ . . . 
and finally, when arrested, give not your own 
name and address or at least not your proper 
address.” 

1 here was not a pai tical of evidence in the case that 
the name given by the defendant was not his own name, 
and there was not a scintilla of evidence that the address 
given by him was*not his right address. An objection 
was made by the defendant, and a motion made that a 
juror be withdrawn on account of this improper remark 
of the district attorney and to further injure the defend¬ 
ant, the district attorney instead of withdrawing the re¬ 
mark said, the defendant had given contradictory state¬ 
ment about his address when the fact is not so, and the 
court overruling the motion sustained the claim of the 
defendant’s counsel that the argument was not warranted 
by the evidence and instructed in this instance the jury 
to disregard tne statement and not permit it to weigh 
with them one way or the other (Rec., pp. 22-23). 

Having been successful in injecting into the case mat¬ 
ters not in evidence when twice challenged by the 
defendant’s counsel for such conduct, the district at¬ 
torney continued to supply by his word what he had 
been unable to have even the detective Burlingame testify 
to, and said: 

“If Burlingame had wanted to force a confes¬ 
sion or had wanted to make up a confession, he 
could have gone the whole cloth and could have 
testified that this man confessed. But he did not 
do that. He does not pretend that the defendant 
said anything further than what I have indicated, 
but that he refused to tell who the men were who 
were engaged on this job with him. He told him 
to come back the next day, and he might give him 
some information. Of course, he had in mind 




then the information and was withholding it. But 
the point is that he knew the other two men, both 
the men. He said both men engaged with him on 
this work were-” (Rec., p. 23). 

Counsel for the defendant objected to such a state¬ 
ment. The evidence admitted was that the defendant 
had at all times positively denied that he had participated 
in the robbery (Rec., p. 21). Yet the district attorney 
argued that he knew the two men who were with him 
engaged on this work. The court overruled the mo¬ 
tion to withdraw a juror and continue the case, and 
added to the injury to the defendant by this improper 
argument in saying: 

“The jury can infer it from the evidence in the 
case. You do not mean to say that it is not a legi¬ 
timate inference. It is a matter for the jury to 
determine. Mr. Wilson is arguing that there were 
two men and that he knew the two men who were 
with him.” 

So we have the court adding by his statement and ar¬ 
gument that, of course the jury would be justified 
in finding as a fact that the defendant was with two men 
en g&ged in the robbery, and that he knew the other two 
men and refused to give their names. Could anything 
be more prejudicial to the defendant than tnis? The 
evidence of the detective was that he positively denied 
any participation in the crime, but that wnen shown 
the pictures of two men claimed by the detective to be 
the men that had been identified as the ones with him, 
and that the identification w 7 as strong enough to go before 
the grand jury and have them indicted with him, tnat the 
defendant said that they w r ere not on the elevator, but 
that he knew 7 both of them. There was no suggestion 
there that he admitted that he knew anybody on the 
elevator, but he did know 7 the tw r o men w 7 hose pictures 
had been show n him and he knew they were not there. 

The cases condemning the misconduct of counsel in 
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argument and granting new trials where such improper 
remarks have been made are numerous. Some of them 
holding that where the court immediately rebukes counsel 
for the improper remark it may be cured. But there are 
exceptions t () this rule. The Supreme Court of the 

United States, in stating what should be the rule in such 
cases said : 

u \] e come now to the last contention which is 
that conceding misuse was made of the record 
and other evidence, yet as the misuse was cor¬ 
rected by the final charge of the court, therefore 
the error was cured. Undoubtedly it is not only 
the right but it is the duty of a court to correct 
an erro r arising from an erroneous admission of 
evidence when the error is discovered, and when 
such correction is made that, as a general rule, 
the cause of reversal is thereby removed. . . . 

1 here is an exception, however, to the general rule, 
by virtue of which the curative effect of the correc¬ 
tion in any particular instance depends upon 
whether or not considering the whole case, and its 
particular circumstances, the error committed ap¬ 
pears to have been of so serious a nature that it must 
have affected the minds of the jury despite the 
correction of the court. The rule and its excep¬ 
tion were considered in Hopt vs. Utah, 120 U. S., 
430, where the foregoing authorities were cited 
and the principle was thus stated by Mr. Justice 
Held: ‘But independently of this consideration 
as to the admissibility of the evidence if U was 
erroneously admitted its subsequent withdrawal 
from the case with its accompanying instructions 
cured the error. It is true that in some instances 
there may be such strong impressions made upon 
the minds ot the jury by illegal and improper 
testimony that the subsequent withdrawal will 
not remove the effect caused by its admission and 
in that case the original objection may avail on 
appeal or writ of error.” 

Waldron vs. Waldron, 156 U. S., 361, 382 
and 383. 
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This court has held that improper remarks of counsel 
were sufficient to reverse a verdict and said it would not 
speculate as to the effect the remarks might have had on 
the jury. 

“It is not for us to say what effect these 
remarks might have had upon the jury. There 
is too great a danger involved in the probable 
results cf such an impression to permit any specu¬ 
lation on our part as to its effect upon the jury. 
The probability of injury and injustice is so great 
as to leave but one safe course for us to pursue 
and that is to grant a new trial.” 

Pick ford vs. Hudson, 32 App. D. C., 480. 

In another and more recent case this court has granted 
a new trial on account of the improper remarks of the 
district attorney. In that case the court said: 

“We are no more disposed to indulge in artificial 
distinctions in a criminal than in a civil case, 
but it is nevertheless our duty to see that every 
defendant is properly protected in the right 
sec ured to him by the law of the land. W hile it is 
true that as a general rule a cause of reversal is 
removed if the trial court withdraws from the 
consideration of the jury objectional remarks of 
counsel and testimony improperly admitted, 
Washington and G. R. Co. vs. Dashiell, 7 App. 
D. C., 507, we think it is equally well established 
rule that in a case like the present, where the 
obvious intent of the objectionable remark was to 
prejudice the jury and where considering the 
whole case it is apparent to the appellate court 
that such a prejudice was likely to remain with 
the jury notwithstanding the attempt of the 
trial court to remove such prejudice, it is the duty 
of the appellate tribunal to award a new trial 
(Waldron vs. Waldron, 156 U. S., 361), and where 
no attempt is made by the trial court to remove 
the prejudice occasioned by the objectionable 
argument the appellate court will not speculate 
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• its ultimate effect upon the jury. The 

probability of injury and injustice is so great as to 
leave but one course to pursue and that is to grant 
a new trial? Pickford vs. Hudson, 32 App. D. C., 
480. Applying this rule to the facts of this case 
it is apparent that irrespective of the other 
questions involved it would have been our duty 
to have granted a new trial because of the mis¬ 
conduct of counsel for the government. 

“Judgment reversed and a new trial ordered.” 

United States vs. Frisbee, 35 D. C. App., 519. 

In the case at bar in one instance the court charged 
the jury to disregard the remarks of counsel on matters 
outside the evidence and on the other two occasions 
made no attempt to clear from the minds of the jurors the 
impression made by the improper remarks, while on the 
last occasion the court added the weight of his opinion 
that the jury might infer what the Government had 
failed to prove and what the district attorney argued 
was in evidence. 

“But counsel should not be allowed to state as 
facts, anything of which they have made no 
proof. Juries under their oaths can look only to 
testimony allowed to go before them. True they 
may draw natural inferences f rom the facts de¬ 
veloped, but they can go no further. The county 
court should not have allowed counsel to comment 
on testimony when offered and rejected as il¬ 
legal.” 

Sullivan vs. State, 66 Ala., 48. 

“But all those who have ever engaged in active 
practice know how difficult it is for the court, 
by some such simple reprimand to eradicate from 
the memories of jurors the evils of such illegiti¬ 
mate statements; like the tares mentioned in Holy 
Writ, which the enemy sowed whilst men slept; 
they become as ineradicable as the good wheat of 
legitimate testimony amongst which tneir mis- 




chief-bearing seeds are cast. No attorney whether 
for the State or defense has the right to travel 
outside the record, and de hors the evidence ap¬ 
peal to improper motives and invoke a verdict on 
anything but the evidence.” 

State vs. Jackson, 95 Mo., 653-4. 

“It is the duty of the court on the trial of one 
where his life or liberty is involved to stop the 
State’s attorney in his closing arguments when he 
assumes facts not proved and urges them for a 
conviction. Such conduct is uniair to the accused 
and he should be protected by the court. When 
such unfairness is gross, a conviction in a doubt¬ 
ful case should be reversed.” 

Fox vs. People, 92 Ill., 72. 

“One of the first lessons which a prosecuting 
officer should learn is that the State does not 
expect and much less will she tolerate the use of any 
unfair means and arguments to secure the con- 
v iction of one charged with crime. If a conviction 
of the accused can not be had fairly and without 
urging against him matters outside the evidence 
and foreign to his guilt then the State does not ask 
and will not have the conviction because it is 
tainted with, if not founded upon, injustice and 
wrong.” 

House vs. State, 9 Tex. App., 569. 

“Arguments of counsel must be confined to law 
and evidence in the case under consideration 
and it is error for the court to permit counsel in the 
argument of a cause to the jury to State and com¬ 
ment upon facts not in evidence against the 
objection of the other party.” 

Tucker vs. Henniker, 48 N. H., 318. 

Cross vs. State, 68 Ala., 476. 

People vs. Mitchell, 62 Cal., 411. 

Jenken vs. State, 35 Fla., 737. 

State vs. Comstock, 20 Kan., 650. 

State vs. Hatcher, 29 Ore., 309. 





“Where an advocate states as facts matters 
pertinent to the issue and not in evidence he vio¬ 
lates his duty and this may be good ground of 
reversal.” 

Supreme Lodge vs. Jones, 113 Ill., 241. 

“Counsel should not comment on facts not in 
evidence.” 

Wells vs. Wells, 144 Mo., 198. 

“It is improper for counsel to add by his own 
statement a fact without tne authority of an oath 
or evidence to the testimony as submitted to the 
jury.” 

Bradham vs. State, 44 Fla., 546. 

“Failure of counsel for State to keep within the 
limits of fair and temperate discussion and the 
range of the evidence in the case entitles the ad¬ 
verse party to an exception which is as potent to 
upset a verdict as any other error committed 
during the trial.” 

State vs. Hammett, 54 Vt., 83. 

“The mischief had been done. It is doubtful 
if an express instruction by the court could have 
remedied it. The lodgment in the minds of the 
jury made by the palpably improper questions put, 
was by this most untimely remark riveted in theii 
brains. The subsequent withdrawal of the re¬ 
mark by counsel was impotent. It did not rid the 
remark of its most potent inference, that it was 
nevertheless true. When counsel indulge in 
practices so prejudicial to the interest of that 
justice which it should be delight of courts to 
uphold they must abide the legitimate conse¬ 
quences.” 

Porter vs. Day, 44 Ill. App., 256. 

“It is true the court upon the objection being 
made, stopped counsel and told the jury that 
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his remarks were improper. . . . How much 

did it avail for the court to tell the jury that the 
remarks of counsel were improper? His words had 
found a lodgment in the minds of the jury, spent 
their force and subserved the purpose for which 
they were uttered and it were idle to talk about 
removing their effect upon the jury by a mere 
declaration from the court that they were im¬ 
proper. As well might one attempt to brush 
off with the hand a stain of ink from a piece of 
white linen. One in the very nature of things 
is just as impossible as the other.” 

Quinn vs. People, 123 Ill., 333. 

“The remark was calculated to seriously preju¬ 
dice and injure the defendant with the jury. 
The action of the court in excluding it was very 
mild and not a sufficient antidote to the poison 
that had been injected into the minds of the jury 
by the use of such language. . . . The re¬ 

pressive powers of a court to prevent such depar¬ 
tures from legitimate arguments of a case before a 
jury should be vigorously applied. No mere state¬ 
ment, that it is out of order or improper can meet 
the exigencies of the case. Nothing short of such 
action on the part of the court and a clear satis¬ 
faction that the prejudice naturally excited by the 
use of such language had been removed from the 
minds cf the jury ought ever to rescue a case from 
a new trial on motion of the party against whom 
rendered.” 

Florence, etc., Co. vs. Field, 104 Ala., 471. 

“The presiding judge by declining to interpose 
notwithstanding the defendant’s protest against 
this course of argument gave the jury to under¬ 
stand that they might properly and lawfully be 
influenced by it and thereby committed a grave 
error, manifestly tending to prejudice the de¬ 
fendant with the jurors, and which therefore was a 
proper subject of exception and having been duly 
excepted entitled him to a new trial. 

Hall vs. U. S., 150 U. S., 76. 
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„ .‘‘ I !. i \ t ry e that w , hen stopped by the court he 
said that it was inadvertently done, and the jury 

were directed by the court to disregard that 
portion of his argument. Notwithstanding what 
he said and the direction of the court to disregard 
it, who can know what effect it may have had on 
the jury in forming their verdict? Where such 
things are done, whether intentionally or inad¬ 
vertently, it may make an impression on the minds 
° the jury that nothing can remove and who can 
say this inadvertence may not have produced 
the verdict of guilty.” 

Angelo vs. People, 96 III., 209, 213-214. 

The above authorities seem to sustain the contention 
of the defendant that the improper remarks of the dis¬ 
trict attorney are sufficient ground for the reversal of the 
judgment. In this case the remarks are particularly 
prej udicial. The district attorney can not claim that they 
were made inadvertently, lor from the beginning of his 
opening statement to the conclusion of his closing argu¬ 
ment, the district attorney and his assistant tried to bring 
before the jury matters which were not material to the 
issue and which they should have known were not ad¬ 
missible or proper. In the opening statement the assist¬ 
ant began by getting before the jury statements of 
whot the detective said to the defendant. “You are 
Jack Arthur and it is no wonder that you deny your 
identity,” said the detective. How can it be claimed 
by the facts as presented that he was justified in making 
that remark. When the detective was called as a wit¬ 
ness he did not measure up to the statements made by the 
district attorney in his opening statement. He did not 
testify that he had made the statements ascribed to him, 
but he was, over the objection of the defendant, permitted 
to testify to certain conversations had with the defend¬ 
ant. In the trial of the case counsel for the Govern¬ 
ment assumed that the detective had testified that the 
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defendant had admitted that there were two other men 
with him engaged in the robbery. Objection was 
made and he insisted on this assumption until the court 
admonished him (Rec., p. 20), and after one of the coun¬ 
sel had been admonished for assuming as a fact that piece 
of evidence which he wanted to get before the jury and 
had been told by the court he had no right to assume it, the 
other counsel for the Government, in his closing argument 
to the jury, tried to drive home in the minds of the jury 
the very statement that the detective had failed to testify 
to; that is, that the defendant had admitted that he knew 
the other two men engaged in this work with him. The 
court did not admonish the district attorney for this im¬ 
proper remark nor instruct the jury to disregard it. On 
the contrary, he held that it was a proper inference from 
the testimony in the case. 

The statement of the district attorney that the de¬ 
fendant gave a name not his own and not a proper ad¬ 
dress is the only remark which the court, after objection 
by the defendant, instructed the jury to disregard. 

The argument that the defendant or the men with 
him had seen the complaining witness in these banks and 
had seen where he put the money was left unrebuked, 
although the court told him that there was no evidence 
justifying that line of argument. No instruction was 
given the juiy to disregard it, and as stated in one of the 
authorities quoted the jury might well have believed that 
it was nevertheless true, although not in evidence. 

The whole trial was conducted with a flagrant dis¬ 
regard of the substantial rights of the accused, from the 
opening statement to the closing argument. The district 
attorney and his assistant set out deliberately to convey 
to the minds of the jury that the defendant on trial was a 
man with criminal record and that he should be convicted 
because of that record. They started in to get that 
lecord, which it was claimed was that of the defendant’s, 








before the jury in the opening statement of the case, con¬ 
tinued it by offering the testimony of the detective of not 
wnat the defendant had said to the detective but what 
the detective had said to the defendant, and finally when 
the detective failed to measure up to what the Govern¬ 
ment expected of him, the counsel for the Government 
got before the jury their version of how the robbery was 
planned and consummated, by stating to the jury that the 
defendant had seen the complaining witness in these 
banks and had seen where he put the money, although 
there was no such evidence in the case, and further that 
the defendant had given a wrong name and address, 
when the fact was that there was no evidence that he 
had not given his own name and address, and finally the 
district attorney pieces out the statement of the detective 
by declaring to the jury that the defendant knew the men 
engaged with him when there was no such evidence in the 
case and the fact is that the defendant had at all times 
denied that he had any participation in the robbery. 
Surely such conduct on the part of the attorneys for the 
Government can not be tolerated and the convictions 
secured in that manner peimitted to stand. 

In the Sacks case this court said: 

“While the remark was highly improper, and 
conduct of this kind on the part of a public 
prosecutor can not be too severely condemned, 
we think that the prompt action of the court in 
admonishing the jury to disregard it cured an 
otherwise prejudicial error.” 

Sacks vs. United States, 41 W. L. R., 788. 

In that case it was admitted that the objectionable 
remark was inadvertently made by the attorney for the 
Government. In this case it was deliberately made. It 
was made for the purpose of securing a conviction. It 
was made with the intent to prejudice the jury. The 
whole conduct of the case shows that the counsel for the 
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Government were bound to bring home to that jury the 
things that they should have known were inadmissible 
and prejudicial to the defendant and secure a conviction 
in this unfair and improper manner. This court having 
refused to grant a new trial in the Sacks case, the at¬ 
torneys for the Government felt that they could do this 
and still have the conviction stand and if tnis conviction 
is sustained there is no telling to what limits the Govern¬ 
ment attorneys will go in getting before the jury argu 
ments not based on evidence in the case trusting to a 
mild rebuke from the court to make convictions so se¬ 
cured stand. 

It is respectfully submitted that in a case like 
this, where the Government attorneys deliberately inject 
improper statements into the case for the purpose of 
piejudicing the jury against the defendant, that a new 
trial should be granted. 

Respectfully submitted. 

PEYTON GORDON, 
MATTHEW E. O’BRIEN, 

Attorneys for Appellant . 
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Statement of Facts. 

This is an appeal from a judgment and sentence on a 
verdict rendered on an indictment charging the crime of 
robbery. The indictment contained two counts. In the 
first count the ownership of the $937.33, alleged to have 
been taken, was laid in Charles A. Clements, while in the 
second count the ownership was laid in the United States 
The Government elected to stand on the first count 
lg 
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The evidence tended to prove that Charles A. Clements 
was a disbursing clerk in the Interior Department; that on 
October lti, 1913, he was given a number of checks by his 
superior to have cashed at various banks in this city; that 
as he got the money on a check in a bank he would put the 
money in a large white envelope which he carried in his in¬ 
side coat pocket; that he did not keep his coat buttoned. 
After the last collection Clements testified he returned to the 
Patent Office by going down Fifteenth street to F, down F 
street to Ninth, and across the street diagonally to the base¬ 
ment entrance of the front part of the building; that he 
walked to the elevator, and, together with a number of other 
persons, waited lor the elevator to come down; that before 
entering the elevator he noticed defendant looking out of 
the door that leads to the areaway; that after looking out 
the said door the appellant returned to the elevator; that 
when the elevator came down the appellant was the first 
person to enter it; that the appellant did not walk back into 
the elevator, but took his position at the entrance, and the 
others had to pass in behind him. When the elevator 
stopped, the appellant, instead of remaining where he was, 
stepped off and deliberately crowded him and moved towards 
the center, and, at the same time, there was a man or men 
crowding him in the back; that the appellant turned towards 
him with a paper in his hand, and held it up in front of 
witness while the men were jostling witness from behind, like 
one man was in a hurry to get out on one side of witness, 
while another was acting similarly from the other side; that 
the persons who were jostling him from behind went through 
one entrance and the appellant started down the steps; that 
witness felt the envelope in his pocket when he entered the 
elevator, and that as soon as witness saw the appellant start 
down the stairway witness felt for his envelope and it was 
gone; that immediately upon discovering his loss witness 
overtook appellant and accused him of taking the envelope; 
that appellant replied: “Why, you are wrong; you are mak¬ 
ing a serious mistake; you are crazy”; that witness told him: 
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No, I have not. You have placed me in a terrible posi¬ 
tion. You have got my envelope and I want it.” That the 
appellant then started to run down-stairs; that he ran to the 
first floor out into the court-yard; that witness followed him; 
that appellant turned immediately and went to the base¬ 
ment; that when appellant passed, witness tried to hold onto 
him and appellant forced his way through. He went into 
the courtyard, possibly thirty feet, and when he came back 
into the building he passed the elevator and said to witness 
that witness had better stop and look into the elevator for the 
envelope. Appellant himself, however, did not stop, but 
kept on going. A\ itness succeeded in overtaking appellant 
in the basement, and appellant told witness that witness did 
not know what he was talking about; that appellant did not 
have witness’ envelope nor his money; that he pulled his 
coat open and wanted witness to search him and displayed 
his pocketbook and its contents; that witness told appellant 
that that was not his pocketbook, but that witness wanted 
the envelope that appellant had taken from him; that a 
friend of witness’ came toward them and witness called upon 
him for help, whereupon the defendant turned and ran; 
that he ran upstairs, and, when appellant saw the friend of 
witness running after him, appellant stopped and told the 
friend to wait at the bottom of the stairs. The friend, not 
knowing the circumstances, did as requested by appellant, 
and appellant ran on out of the building. Witness followed 
appellant to Ninth and F streets. Appellant ran through 
the drug store and then doubled back and was overtaken a 
third time by witness, who called a policeman and had appel¬ 
lant placed under arrest. While being taken to the station 
house the defendant was turning his head and looking back. 
At the station he gave his name as James C. Billings and 
his address as Boston. When a^ked for his street address 
he stated he did not care to give it. He said he was a tourist; 
that he had not been in Washington long enough to stop 
anywhere, and that he had no baggage. He stated that he 
had never been arrested before. He was later shown a 
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picture and asked: “What have you got to say now? Do 
you still say that you have never been arrested before?” and 
witness then said he had no statement to make. Several 
days after appellant’s arrest he was interviewed by a de¬ 
tective, who had a talk with him immediately after his 
arrest. On the last occasion, when asked to give the names 
of the men who were working with him, he stated: “No, I 
cannot give you that yet. If you will come and see me a 
little later I may have something to tell you.” That in a 
day or two, when seen by the same detective, the detective 
stated to him: “Jack, it looks like your friends have left 
you.” Appellant then said: “Yes, it does.” The detective 
said: “It looks like they have got the money and you got 
arrested and they have left you to make out the best way 
you can.” He said: “Yes, it does.” He was then asked: 
“Suppose we would reverse this case; suppose you got the 
money and one of your friends was arrested; how long 
would it take you to get busy; to get him some assistance?” 
Appellant thought a minute and said: “I think about three 
hours would be all that would be necessary for me to have to 
start some movement in his behalf,” and appellant added: 
“They ought to at least put the money at my disposal, so 1 
could kick that back.” When the detective was questioned 
about the picture the following took place: 

“The Witness: After the picture was taken at 
headquarters, a picture was handed me by one of the 
men in the gallery within two or three minutes after 
his picture had been taken. I showed this picture to 
Mr. Billings and I said, ‘What have you got to say 
now? Do you still say that you have never been 
arrested before?’ He didn’t answer. 

“Mr. O’Brien: Now they are going into a state¬ 
ment of other offenses. 

“Mr. Wilson: We are going into his denial of his 
identity. 

“Mr. Gordon: Here is the point we are getting at: 
There are certain times where they can introduce the 
record of a man charged with an offense, and before 
that time comes they are trying, by statements made 
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by a police officer, to produce the fact that this man 
has or has not a record. I submit that that is not 
proper at this time. 

‘‘The Court: I do not think your objection is well 
taken. If the conversations held with the defendant 
amount to nothing, there is no harm done, but if 
they can follow it up in any other way and show the 
course of conduct, it might be proper; so, conse¬ 
quently, I cannot rule on testimony in piece-meal. 

“Mr. Gordon: We note an exception. 

“The Court : Very well. 

“By Mr. Hawken: 

“Q. Mr. Burlingame, do not state the character of 
the picture or anything relating to the picture, or if 
there was a record, do not refer to it, but just testify 
as to the conversation you had with him with refer¬ 
ence to this picture. You say that he denied that 
it was his picture? Is that correct? 

“A. No. he didn’t deny that that was his picture. 
Tie denied in No. 1 station that he had ever been 
arrested before, and when that picture was produced 
T held it up in front of him and T said, ‘Do you still 
insist that you have never been arrested before?’ 

“Q. Did be answer that question? 

“A. He then said that he had no statement to 
make, and my reply to him was- 

“Mr. Hawken: Never mind that. 

“Mr. Gordon : Let us have it all. 

“The Court: Go on and state what your reply 
was. 

“The Witness: Mv renlv to that was that judging 
from the record indicated on that nicture with the 
experience he had had, that he would not have any 
statement to make to me or to any other police officer 
because he would know what it meant.” 

Assignments of Error Nos. 1, 2, 3, 4, 5, 6. 

Counsel for the appellant have seen fit to fill their brief 
with abusive statements. It would be most singular if the 
brief of appellant did not contain such charges, for in every 
cirminal case that has been brought to this court in which 
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Mr. O’Brien has appeared as counsel, charges of misconduct 
have been made against either the District Attorney or 
whichever of his assistants may have tried the case. It is 
to be regretted, however, that counsel for the appellant have 
permitted their zeal, or other actuating influence, to carry 
them so far as to exceed the bounds of moderation. Even 
the late Chief Justice, than whom no fairer judge ever pre¬ 
sided over a court, is charged, on page 22 of the brief, with 
inviting the Government counsel to be guilty of part of the 
misconduct charged against them. 

We will dispose of these unjustifiable charges at the begin¬ 
ning of this argument. 

The charge is made on page 16 of the brief that the 
Assistant District Attorney was permitted to say to the jury 
that proof would be offered of the appellant's criminal record. 

On page 48 it is stated: “The District Attorney and his 
assistant set out deliberately to convey to the minds of the 
jury that the defendant on trial was a man with criminal 
record and that he should be convicted because of that 

record." 

Let us examine these charges and see if they square with 
the record. 

In the opening statement the jury was not told that the 
appellant had a criminal record, nor were they told that evi¬ 
dence would be offered showing his criminal record. 

The first time that it appeared during the trial that the 
appellant had a criminal record was when the counsel for 
the appellant, despite the admonition of the Go\ eminent s 
attorney, evoked such information from the witness Burlin- 

game. 

In order that there may be no misunderstanding with ref¬ 
erence to the matter, we will here quote the record to show 
exactly what took place: 

“The Court : I do not think your objection is well 
taken. If the conversations held with the defendant 
amount to nothing, there is no harm done, but if 
they can follow it up in any other wa} and show 





the course of conduct, it might be proper; so, conse¬ 
quently, I cannot rule on testimony in piece-meal. 

“Mr. Gordon: We note an exception. 

“The Court : Very well. 

“By Mr. Harken: 

Q. Mr. Burlingame, do not state the character of 
the picture or anything relating to the picture, or if 
there was a record, do not refer to it, but just testify 
as to the conversation you had with him with refer¬ 
ence to this picture. You say that he denied that it 
was his picture? Is that correct? 

“A. No he didn't deny that that was his picture, 
lie denied in No. 1 station that lie had ever been 
arrested before, and when that picture was produced 
I held it up in front of him and I said, ‘Do you still 
insist that you have never been arrested before?’ 

“Q. Did he answer that question? 

A. He then said that he had no statement to 
make, and my reply to him was- 

“Mr. Hawken : Never mind that. 

“Mr. Gordon : Let us have it all. 

The Court. Go on and state what your reply was. 

“The Witness: My reply to that was that judging 
from the record indicated on that picture with the 
experience he had had that he would not have any 
statement to make to me or to any other police officer 
because he would know what it meant.” 

On page 22 of their brief, counsel for the appellant quote 
the above ruling of the court, and then add: 

“Here was an objection to evidence that was funda¬ 
mentally improper, and the court in the presence of 
the jury i>ermitted it to come in on the theorv that 
it might show a course of conduct of the defendant 
and, therefore, be proper. What was meant by that? 

M as it not an invitation to the Government to show 
that the defendant had been guilty of other offenses 
of a like character?” 

Counsel for appellant themselves brought out the testi- • 
mony complained of, notwithstanding the admonition and 
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efforts of the Government’s counsel to keep the same out of 
the case. In view of this, we are at a loss to understand 
how counsel for the appellant could permit themselves thus 
to characterize and criticise the ruling of the late Chief 
Justice. 

Counsel for appellant say that a minute after the said evi¬ 
dence was given they made a motion to strike out the same. 
The record, however, does not bear them out in this state¬ 
ment. 

No motion to strike out was made, save the one to strike 
out and exclude the evidence of the detective, on the ground 
that the statements testified to as having been made by 
appellant were not voluntary. 

Appellant's counsel also ask that a new trial be granted 
because they say that the trial justice should have stricken 
out the evidence on his own motion. 

It is going rather far to ask an appellate court to reverse 
a case because the trial justice did not strike out testimony 
introduced at the request of appellant’s counsel. 

Our fairness and desire not to overreach is shown by the 
fact that we did not follow up the advantage given us by 
counsel for the appellant and show the extent of the appel¬ 
lant’s criminal record, after testimony concerning it had 
been introduced at the instance of the appellant. 

The only desire we had was to show that the appellant 
immediately after being charged with the robbery made 
false statements in an effort to exculpate himself. False 
words uttered under such circumstances are inconsistent 
with innocence, as is shown by the authorities cited later. 

Appellant’s counsel also sav that the Government counsel 
made statements in the opening statement to the jury re¬ 
garding matters that “they knew or should have known 
they would be unable to prove with a view of prejudicing 
the defendant in the minds of the jurors.” 

On page 13 of the brief it is charged that counsel for the 
Government, in the opening statement, told the jury that 





the appellant had previously been arrested and that his 
picture was in the rogue’s gallery. 

Neither of these charges is borne out by the record, 
the jury was informed that after appellant “had been at 
police headquarters for a short time, a photograph was shown 
nun and he was asked if it was not his photograph.” The 
jury was not told, however, where the photograph was 

gotten, nor were they told that appellant had been pre- 
viously arrested. 

The jury in the opening statement was also told that the 
detective said: “You are Jack Arthur and it is no wonder 
that you deny your identity.” 

At page 13 of their brief counsel for appellant say that 
the appellant never denied his identity and that there was 
no evidence that his name was Jack Arthur. 

In view of the fact that counsel charge that we knew that 

we could not prove the statements above referred to when 

we made them, we feel justified in setting forth fully the facts 

for the information of this honorable court in connection 
therewith. 

Counsel for the Government had on the trial table in 
front of them the picture of appellant taken several years 
previously, with the appellant’s true name, John Arthur 
alias Boston Jack, upon it. This picture is now at police 
headquarters, and must have been seen by appellant’s coun- 
sel at the trial. When the appellant gave the name of 
Billings instead of Arthur he denied his identity. We 
intended to prove his correct name at the trial as admitted 
by appellant and started to do so, as is shown by the state¬ 
ment of the Government counsel on page 17 of the record 
as follows: 9 

“Mr. Wilson: We are going into his denial of 
his identity.” 

Immediately after this statement Mr. Gordon asked that 
everything come in, and we omitted, it appears, thereafter 
to bring out the fact that the appellant’s name was Arthur 
2g 
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although we were under the impression that we had done 
so. Counsel for the appellant well knew that we could have 
proved that Arthur was appellants true name, and yet they 
charge us with had faith in omitting to do so. Our omis¬ 
sion inured to the benefit of appellant. 

According to the record, instead of the statement being 
“You are Jack Arthur and it is no wonder that you deny 
your identity,” the statement was: “Judging from the rec¬ 
ord indicated on that picture with the experience you have 
had, that vou would not have any statement to make to me 
or to any other police officer, because you would know what 
it meant.” The latter statement, elicited by the attorneys 
for the appellant, is infinitely stronger than that given to 
the jury in the opening statement, and certainly cures any 
possible mistake made in the opening with reference thereto. 


Seventh Assignment of Error. 

The seventh assignment of error relates to the court’s 
refusal to exclude the jury while Detective Burlingame was 
examined by appellant’s counsel to see if appellant’s state¬ 
ments made to the detective were voluntary. This assign¬ 
ment of error is hardly worthy of consideration, because 
nothing was developed in the examination of the detective 
by counsel for the appellant in their preliminary examina¬ 
tion which bears even the semblance of error. They asked 
the witness but a single question, as follows: 

“Mr. Gordon: At that time, Mr. Burlingame, did 
you make any statements to the defendant as to 
whether it would be well for him to make a statement 
or not? 

“A. I did not.” 

In refusing to exclude the jury the trial justice ruled as 
follows: 

“The Court : No. It might become a matter that 
the jury must know. It might become a matter of 
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evidence as to whether any confession had been ob¬ 
tained unfairly, and that would be a matter for the 
jury to consider I am not going to send the jury 
out and undertake to try the case again. You will 
get an opportunity to make your opposition when 
the statement comes out.” 

Tt is well settled in the Federal courts that whenever a 
conflict arises as to whether or not a confession was volun¬ 
tary the matter should be submitted to the jury for their 
determination. 

Chief Justice Fuller, in the case of Wilson vs. United 
States, 62 U. S., at page 624, said: 

‘‘When there is a conflict of evidence as to whether 
a confession is or is not voluntary, if the court de¬ 
cides it is admissible, the question may be left to the 
jury with the direction that they should reject the 
confession if upon the whole evidence tliev are satis¬ 
fied it was not the voluntary act of the defendant.” 

Eighth Assignment of Em’or. 

This assignment relates to the court permitting the de- 
teeth e to testify that the defendant had denied, shortly after 
his arrest, that he had ever before been arrested. 

This evidence was received as part of the conduct of the 
accused indicative of his guilt immediately after his arrest 
and accusation. 

Roscoe on Criminal Evidence, at page 18, says: 

“Presumption of guilt arising from the conduct of 
the party charged.—In almost every criminal case 
a portion of the evidence laid before the jury con¬ 
sists of the conduct of the party, either before or 
after being charged with the offense, presented not 
as part of the res gestse of the criminal act itself, but 
as indicative of a guilty mind. The probative force 
of such testimony has been elaborated, carefully and 
popularly considered by Bentham, in his ‘Rationale 
of Judicial Evidence,’ ch. 4. In weighing the effect 
of such evidence nothing more than ordinary cau- 
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tion is required. The best rule is for the jury to 

apply honestly their experience and to draw such 

inferences as experience indicates in matters of 

gravest importance. This will, in general, be found 

a safer guide than a consideration of some of the 

extreme cases which are related in many of the books 

«/ 

on evidence. These must he considered as some¬ 
what exceptional, and it may be fairly said that this 
is a very useful kind of evidence, and one which no 
judge need seek to withdraw from the consideration 
of a jury.” 

Mr. Underhill on Criminal Evidence, at paragraph 116, 
says: 

“Evidence that the accused told falsehoods or 
avoided or attempted to avoid giving information of 
himself, his actions or his whereabouts at or about 
the time of the crime, either in describing it or his 
relations to it * * * is always relevant to show 

a consciousness of guilt.” 

And in State vs. Benner, 64 Me., at page 285, the court 
says: 

“Truth is the reliance of innocence. Falsehood 
is a resort of crime. All true facts are consistent 
with each other. Tf the prisoner is innocent, there 
is no reason for withholding a true fact. Still less 
is there for uttering a falsehood. Falsehood is evi¬ 
dence of crime. Every falsehood uttered by way of 
exculpation becomes an article of circumstantial evi¬ 
dence of greater or less inculpatory force.” 

The evidence was received not to show his record, as 
claimed by opposing counsel, but to show that the appel¬ 
lant, in trying to exculpate himself while in the station- 
house immediately after his crime, had resorted to false¬ 
hood. If he had admitted that he had previously been 
arrested, the admission would not have been admissible, but 
when he uttered a falsehood, this fact, in connection with 
the other facts—such as fleeing when accused, breaking 
away when caught, doubling back through a drug store in 
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order to join in the crowd that was pursuing him, in refus¬ 
ing to give his street address, etc.—was admissible as show¬ 
ing his course of conduct indicative of guilt. The more 
facts of this nature that were shown, the greater became 
their inculpatory force. 

Appellant’s counsel, after making a motion to strike out 
the answer of the witness and after a colloquy with the 
court, said: “Well, let it go for the time being.” We might 

add that no exception was noted to the admission of the 
testimony. 


Ninth, Tenth, and Eleventh Assignments of Error. 

The ninth, tenth, and eleventh assignments of error re¬ 
late to the admission in evidence of the statements of the 
detective Burlingame of conversations had with the appel¬ 
lant. While the appellant never admitted in so many 
words that he had participated in the robbery, nevertheless 
in his conversations with the detective he made statements 
which showed that he had been connected with the crime. 
It appears from page 18 of the record that when told by 
the detective that the detective wanted the names of the men 
working with him the appellant answered he would not 
give them, but, in the same conversation, while talking 
along the same line, the appellant said that he might have 
something to say a little later, “to come down in a day or 
two,” and when told by the detective, “It looks like they 
have left you to make out the best way you can,” the appel¬ 
lant answered, “Yes, it does.” On page 19 of the record 
it appeal's that after the detective had said to the appellant, 
“Now, Jack, suppose we would reverse this case; suppose you 
got the money and one of your friends was arrested; how 
long would it take you to get busy; to get him some assist¬ 
ance?” the appellant replied, “I think about three hours 
would be all that would be necessary for me to have to start 
some movement in his behalf,” and followed this statement 
with the following one: “They ought to at least put the 









money at my disposal so I could kick that back.” These 
statements are strongly indicative of the defendant’s guilt, 
because, if the defendant did not participate in the rob¬ 
bery, why should he sav that those who did rob Clements 
should put the money at the disposal of him, the appellant, 
so that “he might kick that back”? If he was not a par¬ 
ticipant in the crime, those who did commit it were under 
no obligation to him, and the appellant had no reason to 
expect them to turn the money over to him, and, moreover, 
the statement shows that he must have known who the 
parties were and they must have known him, because it 
could not be said that the defendant would expect strangers 
to hand over to the appellant the fruits of their crime when 
he had no connection with it. Appellant urges that the fol¬ 
lowing statement made by the detective to the appellant 
rendered any statements he made inadmissible: 

“I talked with him about the larceny of a thou¬ 
sand dollars in the Patent Office. He denied that he 
had any part in it or knew anything of it. 1 talked 
to him particularly along the line of who the men 
were working with him; I told him that I wanted 
the names of the men working with him. Pie said 
he would not give them. I talked along that line for 
some time and in a conversation he said that he 
might have something to tell me a little later, to 
come down in a day or two. I saw him again in a 
dav or two and the conversation was along the same 
lines. I impressed him that at that time he had ap¬ 
parently had no communication with anybody else, 
that nobodv had tried to do anything for him, and 
I said: Hack, it looks like your friends have left 
vou.’ He said: ‘Yes, it does.’ I said: ‘It looks 
like they have left you to make out the best you can. 
He said: ‘Yes, it does.’ ” 

There is nothing in the statement that can fairly be said 
to engender either hope or fear in the breast of the appel¬ 
lant. The primary object the detective had in questioning 
the appellant was to ascertain the names of the men who 
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participated in the crime with him. The fact that the ap¬ 
pellant relused to disclose the names shows conclusively that 
the statement could not possibly have had any influence 
upon the mind of the accused. The incriminatory state¬ 
ments made by the appellant were such as might reasonably 
be expected to flow as the offsprings from a guilty mind at 
an unguarded moment. 

llie fact that the detective told the appellant that he 
wanted to be fair with him, and that he could not make him 
any promise, even though he furnish the names of the rest 
of the mob, is said by counsel to be an intimation that the 
detective would help the accused in case.he furnished him 
with the names. AVe do not think that the language is sus¬ 
ceptible of any such construction. The fact of the matter is 
that the appellant did not furnish the detective with the 
names, and it may be that the true reason why the appel¬ 
lant declined to do so was because the detective, in his fair¬ 
ness, told appellant that, in case he did do so, it would not 
inure to his benefit. 

Twelfth Assignment of Error . 

$ 

It is charged under this assignment of error that the 
court failed to pass upon objections of the appellant at the 
time they were made. The appellant does not show wherein 
his rights were prejudiced by such failure of the court. We 
do not think that the assignment of error is well founded, or 
requires further consideration. 


Thirteenth Assignment of Error . 

This assignment relates to the alleged refusal of the court 
to pass upon the motion of appellant’s counsel to strike out 
the statement of the detective that the accused had denied 
that he had been arrested before. The record shows that 
after the motion was made, a colloquy took place, at the end 
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of which, at page 17, Mr. O’Brien said: “Mr. O’Brien: 
Well, let it go for the time being.” 

In view of this we see no foundation for the assignment 
of error. 

Fourteenth, Fifteenth, and Sixteenth Assignments of Error. 

The fourteenth, fifteenth, and sixteenth assignments of 
error relate to the refusal of the court to grant the motion 
of appellant to direct a verdict of not guilty. A reading of 
the statement of facts set out in this brief shows that there 
was sufficient evidence not only to submit to the jury, but 
to prove the defendant's guilt beyond a reasonable doubt. 

It is also complained that a verdict of not guilty should 
have been directed because it is urged by appellant that the 
ownership of the money was not proved. 

The first count of the indictment, upon which the de¬ 
fendant was found guilty, sets forth that the money was 
taken from the person of Charles A. Clements, and that it 
was the money and property of the said Charles A. Clements. 
It is well settled that the possessor of the goods from whom 
the thief took them may properly be described as the owner 
in the indictment. 

25 Cyc., 89. 

In United States vs. Barlo-w, 1 Cranch C. C., 94, the in¬ 
dictment was for stealing a horse, the property of Colonel 
Thomas Lee. It was objected, on the trial, that the prop¬ 
erty was not in Thomas Lee, but belonged to the estate of 
Calwin Washington, deceased. It was proved that Thomas 
Lee had the possession and management of the estate. It 
was held that the property was well laid and proved as laid. 

In Com. vs. Butts, 124 Mass., 449, the indictment alleged 
the theft of promissory notes “or the property, goods, and 
chattels of one Judson N. Farrar, in his possession then and 
there being.” The court said: 
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. “The notes having been intrusted to the cashier to 
be conveyed to the bank, he had a special property 
in them, which supported the allegation of owner¬ 
ship. * * If they were in his possession and 

custody when stolen, the allegations in the indict¬ 
ment, both as to the ownership and the possession, 
were sustained.” 

To the same effect, State vs. Mullen, 30 Iowa, 203. 

In State vs. Gorham, 55 N. H., 152, a prosecution for rob¬ 
bery, the property described as belonging to one Stephen 
Lohiel. The court, in its opinion, said : 

“The second exception is founded upon the denial 
of the motion to quash the indictment, because it al¬ 
leges the property to be that of Stephen Lohiel, 
whereas (1) the evidence shows that they were the 
property of Peter Martel. * * * The money 

stolen was correctly described in the indictment as 
the money of Lohiel. 

The general rule is that where there is a general 
and a special owner of the thing stolen, the indict¬ 
ment may lay the ownership in either the one or the 
other, at the election of the pleader. 

“If, for example, the goods are stolen from a com¬ 
mon carrier, an allegation that they are his, or the 
general owner’s, is equally good.” 

2 Bishop Cr. Pro., sec. 682. 

Where goods are stolen out of the possession of a bailee, 
they may be described in the indictment as the property of 
the bailor or of the bailee (2 Hale P. C., 181). 

In State vs. Somerville, 21 Me., 18, the court said: 

“Proof that the person alleged to be the owner had 
a special property, or that he held it to do some act 
upon it, or for the purpose of conveyance, or in trust 
for the benefit of another, would be sufficient to sup¬ 
port the allegation in the indictment.” 

Citing 2 Evat P. C., 654. 

Wymer?8 Case, 4 C. & P., 391. 

Rex. vs. Boulton, 5 C. & P., 537. 

Clark, 246. 

3g 
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State vs. McRae, 111 N. C., 665. 

State vs. Allen, 103 N. C., 433. 

Com. vs. Finn, 108 Mass., 466. 

Ward vs. People, 3 Hill (N. Y.), 396. 

Stigar vs. State, 39 Ga., 583. 

Durand vs. People, 47 Mich., 332. 

i ; 

In Ragle g vs. State, 3 Tex. App., 163, it was held that 
where an indictment laid the ownership of stolen money in 
one “H,” and the proof showed that he was conducting a 
store for “M,” and that he was in possession and entitled to 
possession of the store and money when the latter was stolen, 
the proof sustained the allegation. 

In the case of State vs. Howard, 30 Mont., 527, the court 
said: 


‘•Defendant says the evidence is insufficient to 
sustain the conviction, for the reason that there is no 
evidence in the record that the money taken was the 
property of Bell. The testimony discloses that de¬ 
fendant reached into Bell s pocket and took out the 
money after covering him with a revolver. The fact 
that the money was in Bell's possession is sufficient 
evidence of his ownership to sustain the conviction.” 

In the case of Bow vs. The People, 160 Ill., 443, the court 
said: 


“The fact of the robbery from his person was suf- 
ficent prirna facie evidence of the ownership of the 
money taken.” 

To the same effect are: 

People vs. Nelson, 56 Cal., 82. 

State vs. Hobgood, 46 La. Ann., 855; 15 So., 406. 




4 




Seventeenth, Eighteenth, Nineteenth, Twentieth, Twenty- 

first, Twenty-second, and Twenty-third Assignments of 

Error. 

This group of assignments of error relates to the alleged 
misconduct of the District Attorney and his assistant in the 
closing argument to the jury, and the failure of the court to 
withdraw a juror and continue the case. The first alleged 
error is said to have been committed when the Assistant 
United States Attorney, in making the opening argument to 
the jury, stated as follows: 

“The envelope was taken from his pocket right 
there. \\ e know that he had it in his pocket because 
he said he felt for it as was his habit. It was taken 
right then and there by one of these three men. It 
was either taken by this defendant, the one who put 
the paper under his eyes or by the man who was 
jostling from behind who having seen him (Mr. 
Clements) in these banks, don’t you see, and having 
seen where he put that money.” 

Counsel for appellant contend that there was no evidence 
in the case tending to show that any one had seen the com¬ 
plaining witness in the banks, or had seen where he put the 
money. The trial justice told the jury that there was no evi¬ 
dence in the case to show that any one had seen the defend¬ 
ant in the banks. We thought at the time, and still think, 
that the argument was proper. How could the defendant, or 
any of his associates, have known where the money 
was, or that the envelope contained the money, unless they 
had seen the complaining witness put the money into the 
envelope? The evidence showed beyond question that the 
only time that the complaining witness had occasion to put 
money in the envelope, and the only time that he did put 
money into the envelope, was in a bank, and, that being so, 
and the envelope having been taken, it necessarily followed 
that whoever took the envelope must have seen the com- 
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plaining witness put the money into it, and, therefore, must 
have been in a bank, because that was the only place where 
such information could possibly have been obtained. 

The next alleged error is based on the following state¬ 
ment of the District Attorney in his closing argument: 

“ T haven’t got it, you have made a great mistake/ 
who would turn and run down stairs, who would 
double into a doorway where there was an apparent 
entry, who would dodge backward and forward, even 
facing your pursuer, who would run down the corri¬ 
dor your pursuer behind you, who would run across 
a public thoroughfare, who would dart in and double 
around through one doorway of a drug store and 
dart out the other, and finally when arrested give not 
your own name or address, or at least not your proper 
address.” 

As soon as objection was made the court said: 

“I do not recall any evidence tending to show that 
he did not give his name. The only evidence in the 
case shows that he refused to give his address.” 

The argument regarding the name was based on the be¬ 
lief of counsel that the detective had in his testimony stated, 
as counsel expected and had intended to prove, that the 
defendant had admitted, when shown the picture, that it 
contained his true name, John Arthur, alias Boston Jack. 
The jury was promptly told by the court that they should 
not consider the remark of counsel, and that it was not to 
weigh with them one way or the other, and the court fur¬ 
ther stated: 

“I will charge you in that respect so that you will 
not in any wise consider what counsel has stated.” 

There was, however, some foundation in the evidence that 
the appellant had not given his true name. After the ap¬ 
pellant was shown the picture by the detective, the detective 
addressed him thereafter on every occasion when he spoke 







to him as “Jack,” and the appellant responded to the salu¬ 
tation. “Jack" is not a diminutive of “James,” or of any 
name that begins with “C,” but is a diminutive of “John.” 
There foie, if the defendant had thus been improperly ad¬ 
dressed, he would have made that fact known. 

However, e\en though this should not be considered a suf¬ 
ficient foundation for the statement of counsel, yet. never¬ 
theless, we do not think that the defendant’s rights suffered 
because of the prompt action by the court and its direction 
to the jury to let the statement have with them no weight. 

The other exception to the argument of counsel, with ref¬ 
erence to the fact that two other men w r ere connected with 
appellant in the commission of the crime, requires no con¬ 
sideration. The evidence showed that the appellant blocked 
the w r ay of the complaining witness as he endeavored to get 
out of the elevator, and that two men jostled him from be¬ 
hind, and later the appellant said, when questioned by the 
detective, that he w r ould not give their names yet, but to 
come back in a few’ days later and see him again. He further 
in the same statement, told the detective that he thought 

that they ought to put the money where he could kick it 
back. 

This evidence afforded solid foundation for the argument. 

I pon the whole record it is respectfully submitted that the 
judgment should be affirmed. 

CLARENCE R. WILSON, 

U. S. Attorney, D. C. 

S. McCOMAS HAWKEN, 

Ass’t U. S. Attorney, D. C. 
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